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STATEMENT OF QUESTION PRESENTED 
The sole question presented by this appeal is ihtace the Trial Judge 
erred and awarded an excessive fee in granting $210, 000. 00 to Godfrey P. 
Schmidt, Esquire, M. Joseph Blumenfeld, Esquire, and Thomas J. Dodd, 
Esquire, pursuant to paragraph 14 of a Consent eee eee ae entered 
in the case of Cunningham, et al. v. English, et al., Civil Action 2361-57, 


United States District Court for the District of Columbia. 




















JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATEMENT OF POINTS. . 
SUMMARY OF ARGUMENT . 
ARGUMENT. 


CONCLUSION . . 


TABLE OF CITATIONS 


Cases: 


Cunningham, et al. v. English, et al., 
Civil Action 2361-57 oe - ¢@ e@© @ @ @¢ oe 


Dumas v. King, 157 F.2d 463 (8th Cir. 1946) . . 
Finn v. Childs Co., 181 F.2d 431 (2d Cir. 1950). 


Harris v. Chicago Great Western Ry. Co., 
197 F.2d 829 (7th Cir. 1952). .... 


In re Detroit International Bridge Co., 
Lil F.2d 235 (6th Civ, 1940}. « »« » » 


In re Equitable Office Building Corporation, 
83 F. Supp. 531 (S.D.N.Y. 1949). .. 


In re International Power Securities Corp., 
1i2 FF, Sapo. 46 (D.N.d. 1953). « « » ww @ 


In re McInnis’ Will, 196 Misc. 167, 91 N.Y.S. 2d 
806 (Surr. Ct. 1949) . 


In re Midland United Co., 64 F.Supp. 399 
Bel Jer) 6 ss ee oe ee See SS 


In re Philadelphia & Reading Coal & Iron Co., 
61 F.Supp. 120 (E.D.Pa. 1945) .....2.-. 


M'Dougal v. Black Panther Oil & Gas Co., 
at? Ped. 701 (8th Gir, 1921); « «~~ «© w ee 


Milwaukee Towne Corp. v. Loew's, Inc., 190 F.2d 
BO (0, Gas, 1951) « « « «+ ee % ee ww @ 





(iii) 


TABLE OF CITATIONS (cont'd) | 





Monaghan v. Hill, 140 F.2d 31 (9th Cir. 1944). 


Paris v. Metropolitan Life Ins. Co., 94 F, Sapp. 
S56(S:D.N.¥: 1950) « « « sw @ a ee 


Perlman v. Feldmann, 160 F.Supp. 310 (D. iatl 1958) 
Steckel v. Lurie, 185 F.2d 921 (6th Cir. 1950) . . .. 
United States v. Equitable Trust Co., 283 U.S. 738 (1931) 


United States v. 115, 128 Acres of Land, etc., | 
101.3. Supp. 796{D.N. 3, 1951)... « « « we ee ww 


Winkelman v. General Motors iigigniaaaaa. 48 F. | Supp. 504 
(S. Due Ys POEL) & ac we eo a ° 


Statutes: : 
20 U.S.C. 1291, « ww & 6 | 
Rules: 
Rule 23(c), Federal Rules of Civil Procedure . 


Miscellaneous: 


Canon 12, Canons of Professional Ethics 
of the American Bar Association. . 


Annotation, 56 A. L.R.2d 18-205. . 








1 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14, 733 : 


INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS OF AMERICA, 


Appellant 
Vv. 


THOMAS J. DODD, ESQUIRE | 
M. JOSEPH BLUMENFELD, ESQUIRE 
GODFREY P. SCHMIDT, ESQUIRE, 
COUNSEL FOR PLAINTIFFS 
! Appellees 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


| 
i 
i 
| 
i 
| 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT | 

This is an appeal by the International Brotherhood of Teamsters, 
Chauffeurs, WarehousemenandHelpers of America fore an award of 
counsel fees to Thomas J. Dodd, Esquire, M. Joseph Blumenfeld, Esquire, 
and Godfrey P. Schmidt, Esquire, in the amount of $210, 000. 00. 

The action was commenced by a motion (R. 342-348; J. A. 4-10) filed 
pursuant to paragraph 14 of the Consent Order previously entered in the 
case of Cunningham, et al. v. English, et al., Civil Action No. 2361-57, 
United States District Court for the District of Columbia, by one of the pro- 


visions of which the International was to pay counsel fees for the plaintiffs' 





attorneys. (R. 341; J.A.4). After lengthy pleadings and affidavits were filed 
and a short hearing held, Judge, Letts made the award in question. A timely 
notice of appeal was filed and served after the entry of the judgment below. 
This Court has jurisdiction by virtue of the provisions of 28 U.S.C. 1291. 


| 





Z 
STATEMENT OF THE CASE 
This action had its inception in the summer of 1957 when thirteen 
members of five New York local Teamster unions, banded together as the 
“Rank and File Committee", sought first to forestall the 17th Convention of, 
and election of officers for, the International Brotherhood of Teamsters 
and, when that proved ultimately unsuccessful, then to set aside the results 
of the balloting and thus prevent the installation of James R. Hoffa and the 
other elected International officers. The dissident group first retained 
Godfrey P. Schmidt, Esquire, of the New York bar, late in June of 1957. 
(R.381, 411; J. A. 18,48). Mr. Schmidt subsequently sought the assistance 
of Thomas J. Dodd, Esquire, and M. Joseph Blumenfeld, Esquire. 

On September 19, 1957, (R. 385, 454, 435; J. A. 23, 69), the plaintiffs 
sought a preliminary injunction restraining the International from holding 
the convention and election. Following a hearing, a preliminary injunction 
was issued on September 28, 1957.(R. 388, 456; J. A.26,71). Since the Con- 
vention was scheduled to begin on September 30, 1957, attorneys for the 
International immediately petitioned this Court to stay the effectiveness of 
the District Court's injunction. This Court granted an immediate hearing 
and, also on September 28, 1957, ordered the injunction stayed "pending 
the final disposition of this appeal or further order of this Court. "(R. 390; 
J.A. 27). Thereupon plaintiffs, on September 30, 1957, filed a petition in 
the United States Supreme Court for an order vacating the stay order of 
this Court. (R. 390:J.A.28). Coincidental with that petition, they asked this 
Court to set aside its own order pending a determination by the Supreme 
Court. The same day, September 30, 1957, this Court denied the plaintiffs' 
petition and on October 1, 1957, Mr. Chief Justice Warren, in his capacity 
as Circuit Justice for the District of Columbia Circuit, denied the petition 


in the Supreme Court. 2 L.Ed. 2d 13. 
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The convention was held, the election was conducted and James R. 
Hoffa was elected as General President of the International Brotherhood 
of Teamsters. Again, plaintiffs sought injunctive relief and on October 23, 
1957, Judge Letts enjoined Hoffa and the other elected officers from assum- 
ing office pending a final hearing on the merits. (R. 39 5, 460; J.A. 33, 75). 
This Court refused to intervene, other than to order a ee hearing, and 
the case was ultimately set down for trial. The case finally went to trial on 
December 2, 1957 and, twenty-two trial days later on jamndicy 16, 1958, 
plaintiffs rested their case.(R. 400; J.A.38). At this point, settlement nego- 
tiations ensued. An agreement was concluded and, on iutiasiy 31, 1958, the 
District Court approved a Consent Order which ended the trial of the case, 
dissolved the preliminary injunction, allowed the elected officers to take of- 
fice and created a Board of Monitors with certain limited advisory powers. 
Paragraph 14 of this Order (R. 341; J. A. 4) provided for the payment of at- 
torneys fees for the plaintiffs’ counsel by the pitvernstteeel. 

Pursuant to paragraph 14, plaintiffs’ counsel, Doda, Blumenfeld and 
Schmidt, filed a motion on February 3, 1958, asking tHe court to set their 
compensation. (R. 342-348; J.A.4-10). This motion was amended on Febru- 
ary 13, 1958, and the court was asked to award $350, 000. 00 as counsel 
fees. (R. 349-350; J.A.11). Petitioners then filed individual affidavits set- 
ting forth the work they had done and the reasons they considered them- 
selves entitled to the fee they had sought. Mr. Schmidt's was filed on April 
29, 1958, (R. 376-452; J. A. 14-67); Messrs. Dodd and Blumenfeld filed a 
joint statement on May 12, 1958. (R. 453-466; J. A. 68-83). On June 11, 1958, 


these attorneys filed a stipulation by which they agreed to one award. (R. 518- 





519; J.A. 101-102). This consolidated motion, together with sundry others, 
came on before Judge Letts on June 26, 1958. During the course of this 


hearing, defendant moved for the production of the petitioners' income tax 


' 
( 
| 


TT 


4 
returns for the preceding three years. Although the motion was resisted, 
Judge Letts ordered the returns produced but at the insistence of Messrs. 
Dodd, Blumenfeld and Schmidt and with the acquiescence of defendants, 
the court further ordered that the returns not be made a matter of public 
record and that they be returned as soon as the court's inspection was con- 
cluded. (R. 8-10; J. A. 116-117). Consequently, they are not available for 


use by this Court on this appeal. Following the hearing, Judge Letts took 


the petitions for a fee under advisement and on July 7, 1958, filed a mem- 


orandum in which he set the reasonable value of counsel fees at $2 10, 000. 00. 
(R. 549; J.A. 137). A formal order was signed on July 16, 1958 (R. 550-551; 
J.A. 137-138) and this appeal followed. (R. 553; J. A. 137-138). 
STATEMENT OF POINTS 
The District Court awarded a grossly excessive fee to Godfrey P. 
Schmidt, Esquire, Thomas J. Dodd, Esquire, and M. Joseph Blumenfeld, 
Esquire, when it granted them compensation in the amount of $210, 000. 00 
pursuant to paragraph 14 of the Consent Order previously entered in the 
case of Cunningham, et al. v. English, et al. 
SUMMARY OF ARGUMENT 
This is not the type case in which fees substantially similar to that 
awarded appellees are normally granted, for appellees devoted only a por- 
tion of their time over a relatively short duration to this cause, and the ac- 
tion they brought was not successful since the prayers for relief in both the 
original and amended complaints in the case of Cunningham, et al. v. Eng- 
lish, et al. were not granted. Although counsel for the defense in that case 
expended an almost equal amount of time and energy, the fee awarded to 
appellees dwarfs that paid to defense counsel. This fee is a charge against 
the treasury of the International union, most of whose members desired no 


part of the so-called "Rank and File Committee’, and appellate courts should 
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be zealous in insuring that spurious "rank and file” suits in the future are 


not encouraged by awards grossly in excess of the fee actually earned. 

| ARGUMENT 

This case is unique in many respects, From ite very inception it 
involved an attempt to set aside the actions of the ultimate ruling body of 
the largest labor union in the United States. felewlar the close of the 
plaintiffs' case and before the defendants had offered any evidence, settle- 
ment negotiations were held which ultimately lead to a Consent Order which 
concluded the adversary phase of the litigation. During the time that the 
case was in trial, the International was being ruled by a "lame duck" presi- 
dent and group of officers, some of whom had actually been repudiated by 


the electorate, Plaintiffs’ case consumed in the neighborhood of six weeks 


from the first day of trial until they rested. Since the case had never been 





pre-tried and the issues never narrowed, it is entirely likely that defend- 
ants' case would have extended for a period of time at least equal to that of 
the plaintiffs’. During the whole of this period the holdover officers would 
have been directing the affairs of the International tite, In addition, many 
important constitutional changes had been made by the 17th Convention and 
these, too, were being held in abeyance pending the conclusion of the trial. 
It was in this posture that the parties to the litigation ultimately reached an 
agreement which was approved by the Court in the — of the Consent Or- 
der. : 

By the final paragraph of this Order (R. 341; J. A. 4) the International 
Brotherhood of Teamsters agreed to pay the fees and ekpenses of plaintiffs' 
counsel, It is the view of appellant that the amount awarded by Judge Letts, 
after motions and hearing, is so exhorbitant and so disproportionate to the 
services actually rendered by appellees as to warrant intervention by this 


' 
| 


Court. 
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Appellees, in their moving papers in the District Court, made mention 
of certain bases used by the courts in determining the size of fees to be 
awarded. (R. 347, 404-430: J.A.8, 41-66). Although the courts have been by 
no means unanimous in adopting all of these standards, they have been used 
as a guide in matters of this nature. See Winkelman v. General Motors Cor- 
poration, 48 F.Supp. 504(S.D.N.Y.. 1942) and In re Detroit International 
Bridge Co., 111 F.2d 235 (6th Cir. 1940). Perhaps the best summary and 
analysis of the varying factors to be considered is found in Canon 12 of the 
Canons of Professional Ethics of the American Bar Association. 

"In determining the amount of the fee, it is proper to con- 

sider: (1) the time and labor required, the novelty and difficulty 

of the questions involved and the skill requisite properly to con- 

duct the cause; (2) whether the acceptance of employment in the 

particular case will preclude the lawyer's appearance for others 

in cases likely to arise out of the transaction, and in which there 

is a reasonable expectation that otherwise he would be employed, 

or will involve the loss of other employment while employed in 

the particular case or antagonisms with other clients; (3) the cus- 

tomary charges of the Bar for similar services; (4) the amount 

involved in the controversy and the benefits result ing to the client 

from the services; (5) the contingency or the certainty of the com- 

pensation; and (6) the character of the employment, whether casual 

or for an established and constant client. No one of these consid- 

erations in itself is controlling. They are mere guides in ascer- 

taining the real value of the service. 
A consideration of some of these factors and a comparison with fees awarded 
in other cases in recent years will illustrate how grossly excessive was the 
fee awarded by the District Court. 

It is clear that the first and second of the factors listed in Canon 12, 
i.e., time and the necessity of rejecting other clients, are necessarily inter- 
related and they will be so considered herein. Although time alone is not the 
sole determinative factor in awarding fees, it must necessarily be given great 
importance for it is a factor which determines, interalia, whether counsel 
are available for other remunerative retainers. By the same token it is a 


factor which the Courts almost invariably consider of utmost importance and 


most of the awards discussed in the reported cases are discussed in terms 


of the time which counsel necessarily devoted to the case. The cases in 
which large fees have been awarded will ordinarily recite that counsel was 
engaged for many thousands of hours and often over a period of years. 

The record is unfortunately devoid of the number of hours which ap- 
pellees devoted to the cause prior to the entry of the Consent Order on 
January 31, 1958. None of the motion papers contain such a figure and we 
are left to speculation to arrive at a figure to use as a base of computation. 
Even if we indulge the false assumption that Mr. Dodd and Mr. Schmidt de- 
voted full time to this single case from the first of Seplomber through the 
end of January, and assume that they spent eight hours per day and twenty- 
five working days per month, the total would be only 1000 hours each, Mr. 
Blumenfeld filed an appearance on December 2, 1957 (R. 439) and, by the 
same criterion, could properly be credited with appeasmmataly fifty eight- 
hour days, or 400 hours. The grand total would then be 2400 hours. Al- 
though this in itself is a generous figure, for the sake of this argument ap- 
pellees will be credited with an additional 1100 hours and it will be assumed, 
arguendo, that they devoted some 3500 hours, including twenty-two trial 
days, to the case of Cunningham, et al. v. English, et lad. Even this time 
expenditure would in no way justify an award of $210, 000. 00 as can readily 
be demonstrated by reference to some of the cases in which fees have been 
set in terms of time. : 

Since this case was somewhat unique, it is not surprising that there 
is no authority dealing precisely with this type of case. Most of the reported 


cases are either corporation reorganization proceedings in which a fee is 





being awarded to counsel for the trustee or stockholder derivative actions. 
In In re Midland United Co., 64 F.Supp. 399 (D. Del. 1946), $250, 000. 00 


was awarded to counsel who had expended 11, 257 hours to the exclusion of 


all other practice in a corporate reorganization problem which had lasted 


| 
| 
| 
| 





8 
more than twelve years. Associate counsel in the same case was awarded 
$103, 000. 00 for labor over a seven year period amounting to some 14, 708 
hours. In In re Equitable Office Building Corporation, 83 F.Supp. 531 
(S.D.N.Y. 1949), another reorganization proceeding, the attorney for the 
trustee was awarded $200, 000.00 for his efforts over a six year period 
during which time he was engaged for 10, 596 hours. In yet another reor- 
ganization proceeding, In re International Power Securities Corp., 112 F. 
Supp. 46(D.N.J. 1953), the attorney for the trustee was awarded only 
$150, 000.00 for more than 7000 hours over a ten year period. Again, in 
In re Philadelphia & Reading Coal & Iron Co., 61 F.Supp. 120 (E.D. Pa. 
1945), still another reorganization proceeding which extended over an eight 
year period and in which an attorney estimated that he had expended 41, 000 
en $300, 000.00 was awarded. In Finn v. Childs Co., 181 F.2d 431 
(2d Cir. 1950), the Second Circuit ordered a $535, 000.00 fee substantially 
reduced in a case in which counsel had labored for 28,905 hours. Finally, 
and more recently, in Perlman v. Feldmann, 160 F.Supp. 310 (D. Conn. 
1958), $450, 000.00 was awarded to four firms of attorneys whose combined 
work in a stockholder derivative action approximated 14, 000 hours. 

A galaxy of these cases is collected in an Annotation at 56 A,L.R.2d 
18-205 and in virtually every case in which sizeable fees such as the one 
here attacked were awarded, counsel had been engaged for many thousands 
of hours more than appellees could possibly have spent and frequently to the 
complete exclusion of all other sielehcenine” This case has, as its absolute 


17 The importance of a large time factor is perhaps best demonstrated in 
this manner: 


In re Midland United Co. 


64 F.Supp. 399 (D. Del. 1946) 
(a) 11,257 hours - 12 year period. . . . . $250,000.00 
(b) 14,708 hours - 7 year period. . ... 103,000.00 


In re Equitable Office Building Corporation 
83 F.Supp. 531 (S.D.N.Y. 1545) 


10, 596 hours - 10 year period . .... . 200,000.00 (cont'd) 


9 | 
maximum time limitations, from late June of 1957, when Mr. Schmidt was 


first retained (R. 381,411; J.A. 18,48), until January 31, 1958, when the 





Consent Order was entered. Neither Mr. Dodd nor Mr. Blumenfeld, in 

their supporting statement, make any claim that their entire efforts during 

this period were directed toward this one case. (R. 453-466, J.A. 68-83). 
Mr. Schmidt, on the other hand, does state that he passed up other 


| 
retainers but even he does not claim that his time was’ exclusively devoted 





to this one case for he admitted accepting at least one other fee.(R. 471, 

127; J.A. 87,127). And, even by Mr. Schmidt's own affidavit (R. 383; J.A. 
21), a considerable quantity of the time was devoted to preliminary research. 
It is, of course, axiomatic that while some of this time is properly charge- 
able much of it must be non-compensable. As was well said In re McInnis’ 
Will, 196 Misc. 167, 91 N. Y.S.2d 806 (Surr. Ct. 1949): 


“Time spent in acquiring an extensive education in the law 
of wills or the adjective law in relation to proceedings...cannot 
be regarded as one of the determinative factors of a fair allow- 
ance, Attorneys, as such, are presumed to have acquired a 
working knowledge of fundamental principle plus facility in ex- 
amining and appraising authorities. 91N.Y.S.2d, at 810. 


Although time expended and the necessity of refusing other retainers 
| 
--two factors that necessarily go hand-in-hand -- are extremely important 


in setting a fee, appellant will be the first to concede that they, alone, are 


(cont'd from page 8) 
In re International Power Securities Corp. 
ll2 F. Supp. 46 (D.N. J. 1953) 


More than 7000 hours - 10 year period. . . $150,000.00 


In re Philadelphia & Reading Coal &Iron Co. | 
61 F. Supp. 120 (E.D. Pa. 1945) ; 


41,000 hours - 8 year period . . . . . . . 300,000.00 


Finn v. Childs 
181 F.2d 431 (2d Cir. 1950) ! 
28,905 houre «is cs Re HE HS | 425, 000. 00 


Perlman v. Feldmann 


160 F.Supp. 310 (D. Conn. 1958) | 
14,000 hours ..... | 450, 000. 00 





10 
not determinative. The fact that the employment is contingent may also be 
considered. Paris v. Metropolitan Life Ins. Co., 94 F.Supp. 356 (S.D. 
N. Y. 1950). Canon 12 also makes reference to the normal charge which the 
Bar makes for services of the type rendered. In Steckel v. Lurie, 185 F.2d 
921 (6th Cir. 1950), the court approved an award of $153, 925.00 to counsel 
who had represented the appellant for 1539-1/4 days -- a rate of $100. 00 
= day. This compensation included a 50 day trial. It is interesting to 
note that appellees' compensation, if the $210, 000. 00 award stands, will 
amount to more than $700 per man per day. (R. 317-319; J.A. 133). Of most 
interest, however, in that case was the comment that $100.00 per day was 


the rate by which the appellant had compensateec other counsel over this peri- 


od of time. Of course, the plaintiffs in Cunningham, et al. v. English, et al. 


paid no other counsel whose fee could be compared with that of appellees. In 
this action fees for both sides are being paid by the International Brother- 
hood of Teamsters. Judge Letts considered the amount paid by the Inter- 
rinbinniall to its own counsel for the purpose of defending the action to be rele- 
vant in determining compensation for appellees. And, indeed, it is relevant 
for the record will indicate that counsel for the defense in Cunningham, et al. 
v. English, et al. was required to devote just as much time, just as much 
effort and just as much energy as was counsel for the plaintiffs. Two Dis- 
trict of Columbia law offices were specially retained by the International 
union as trial counsel in the case; a third St. Louis office was of assistance 
in the early stages when depositions were being taken. The total combined 
fae and expenses of these three offices were revealed to the court at the 
time of the hearing and amounted to $99, 218.05.(R.320; J.A. 134). Need- 
less to say, this figure is dwarfed by the award below and a disparity is 


revealed which is uncalled for by any of the facts in this case. 


4 





at 


Appellees, in briefs and memoranda filed in the District Court and in 
argument in that court (Tr. 312), made comment on increased taxes and 
overhead. Although this is concededly a factor which bey be considered, 
United States v. 115, 128 Acres of Land, etc., 101 F. Supp. 796 (DLN. J. 


1951), it is well to bear in mind the admonition in Harr is v. Chicago Great 


Western Ry. Co., 197 F.2d 829 (7th Cir. 1952): | 


“We think it not amiss to suggest, in passing, that we are 
not favorably impressed with the extreme liberality to themselves, 
as we have observed it in various reviews, which lawyers have too 
often been prone to demonstrate in applying for fees. We regret 
that the amounts requested too often bring to us the unwelcome 
aroma of the tactics of a pressure group, -- a category, in which 
the bar, with its traditions and ideals, should be too proud to allow 
itself to be included. In our present-day economy, with taxing 
power and inflation running rampant, hand in hand, temptation 
comes to some to try to get more and more with | which to counter- 
act these two ravenous factors of our present-day economic life, -- 
a course of conduct which, if permitted to thrive indefinitely, may 
ultimately destroy our very economic and political existence. It is 
no answer to the practical problem confronting each of us to say, 
as some seem to do, 'We should have extremely high compensation 
because the tax collector takes most of it from us. ' All of us bear 
heavy tax burdens; they are not the load of one or of a few but of all. 
If our governmental representatives, our policy making bodies, 
deem it necessary to tax as we are taxed, in order to support and 
maintain our domestic and foreign commitments jand to preserve 
our institutions, then, so long as that policy continues, it behooves 
each of us, in compliance with it, to accommodate our mode of 
life to its exigencies. To do so may mean giving up luxuries to 
which we have been accustomed and entail stricter and stricter 
economy in our every day lives. And the necessity of observing 
this standard of conduct is not limited to special groups; it is the 
obligation of all, unwelcome and distasteful though it may be. ' 
197 F.2d, at S35. | 





There are several other important factors whichlase to be considered 
in arriving at just compensation for counsel for the plaintiffs. One of these, 
and a very significant one, is the relative success of the action which they 
commenced. To determine the success or failure of the action it is neces- 
sary to do so within the framework of the various complaints filed by plain- 
tiffs' counsel. The original complaint sought to prevent the election of offi- 


cers for the International Brotherhood of Teamsters. Although Judge Letts 
| 


initially granted the relief sought, this Court found that he had gone beyond 
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the necessities of the situation and ruled that the election could go forward. 


Thus the principal prayer in the initial complaint was not granted. The 
amended complaint, filed after the election had been completed, sought to 
void the election and to prevent the elected officers from taking office. 
That, too, failed for at the conclusion of the plaintiffs' case a Consent Or- 
der was entered by which all elected officers did assume office. (R. 336). 
True, a Board of Monitors was created and given certain limited powers to 
advise and make recommendations to the General Executive Board of the 
Union, but the officers were installed and have been functioning to this day 
as the duly elected officers of the International Brotherhood of Teamsters. 
Thus, it can scarcely be contended that this action was an unqualified suc- 
cess. Indeed, the plaintiffs were actually granted none of the specific relief 
for which they had prayed. 

Judge Letts’ ruling was in July of this year. (R. 549; J.A.137). This 
Court now has the benefit of a "second look", anopportunity which Judge 
Letts did not have when he made the award in question. Only recently the 
Board of Monitors, with the active assistance of Mr. Schmidt, filed three 
separate petitions in the District Court seeking not only an interpretation 
of the Consent Order but a modification thereof. Two of the pleadings filed, 
if granted, would give the Board of Monitors substantially similar power to 
that which Mr. Schmidt in his original pleadings would have given to a Board 
of Receivers or a Board of Masters in Equity. They would give the Board 
powers not granted by the Consent Order. In its third pleading the Board of 
Monitors even raised a question concerning the initial validity of the whole 
Consent Order when they pointed out the possibility that it was an improperly 
compromised class action within the provisions of Rule 23 (c), Federal 
Rules of Civil Procedure, All of these circumstances hardly lend credance 
to a finding that the plaintiffs "won" the case by means of the Consent Order, 


notwithstanding the fact that Mr. Schmidt has made such a claim. (R.201;J.A. 130). 
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The plaintiffs’ prayer to forestall the election wae denied. Their at- 
tempt to prevent the seating of the elected officers wae likewise denied. 

The officers were seated, they are functioning and a Board of Monitors has 
been given limited advisory power. These are hardly the indicia of a monu- 
mental victory which would justify the award of such a large fee and one so 
greatly in excess of that paid to counsel for the defense. 

It must always be recalled that the real defendant in the court below 
was not any officer of the Union but was, in law and in fact, the International 
Brotherhood of Teamsters, an organization composed presently of over 
1,600,000 persons. The charge for appellees' sétabenaavtnd is against 
these individuals, for just as the Union exists to foster better wages, hours 
and conditions for them, the Union treasury exists only to aid in that regard. 
Since the fees are payable from a fund of this nature, the warning in Finn v. 
Childs Co., supra, becomes particularly appropriate: : 

"We are not disposed to question the reasouablenses of such fees 


by metropolitan practitioners for services of this kind when per- 


formed in the course of ordinary litigation. But in a reorganiza- 
tion proceeding, where the lawyers look for compensation to the 
debtor's estate which may belong, in equity, largely to others 
than those who have requested their services, they should have 
in mind the fact that the total aggregate of fees must bear some 
reasonable relation to the estate's value. Under these circum- 
stances they cannot always expect to be compensated at the same 
rate as in litigation of the usual kind." 181 F.2d, at 435. 


Although this language is particularly related toa reorganization proceeding, 
it is equally pertinent to the case at bar. It is no answer to this contention 


to say that this is a charge of only a few cents against each individual mem- 





ber (R. 427; J. A.67; Tr. 310) for there is no showing, nor has there ever 
been, that the plaintiffs actually did represent each and every member of 
this International Union. The experience since the Consent Order would in- 
dicate an answer wholly to the contrary for a vast raajdetiy of this Interna- 


| 
tional Union is comprised of individuals who are satisfied that their union is 


providing for them the best wages, the shortest hours and the finest working 
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conditions of any International union in the country. They had no part in 


a 


the Rank and File movement nor did they want any part. The fallacious 
reasoning that a fee of $210, 000.00 is a charge of only a few cents against . 
each member would put a premium onthe size of the union attacked, not : 
on the benefits resulting from the action. 

Labor Unions in general today are under a concentrated fire, far 


more serious than at any time since the depression. Some of this is de- 
served but much of it is not. In analogous instances, the courts have 
stepped in to provide a leavening influence. In Winkelman v. General Motors 


Corp., supra, the court specifically commented that, in stockholders deriv- 


> Aa 
ee ee ee, ee, a. 


ative actions, fees should be set so as to neither “encourage strike suits nor 
Aiecsumage real ones." 48 F.Supp., at 506. Likewise, in Milwaukee Towne 
Corp. v. Loew's, Inc., 190 F.2d 561 (7th Cir. 1951), a civil anti-trust ac- 
tion, the court stated that the “possibility that anti-trust laws might develop 
into racketeering practice should not be enhanced by allowance of abnormal 


and unreasonable fees. "190 F.2d, at 570. In that case, the District Court 
had awarded a fee of $225, 000.00 based upon 2388-3/4 hours. Disregard- 


ing three expert witnesses who had set reasonable compensation at $175, 000. 00- 


> | 
$260, 000.00, the appellate court characterized such a fee as “fabulous’, 
ordered it reduced to $75, 000.00. The same danger noted in Winkelman and 
in Milwaukee Towne is now present in the labor picture. The Teamsters are 

v 


not the only Union in which some dissatisfied members may be found. Future 
"rank and file” suits ought not to be encouraged by awards substantially in 
excess of those actually earned. Such an award is the one herein attacked. 
During the course of the hearing of the several motions and petitions 
before Judge Letts, John Cunningham, the so-called “lead plaintiff" and former 
chairman of the “Rank and File Committee", sought the removal of Mr. Schmidt 


as a Monitor on several grounds, one of which was that Mr. Schmidt had received 


15 
certain ‘contributions’ toward the maintenance of the law suit and had not 
coursed them to the Committee. (R. 362-363; J.A. 12-13). Cunningham 
specifically called the Court's attention to four such instances. Mr. 
Schmidt, in his answering papers, denied that he had ever received the 
“contributions described by Cunningham. (R. 469-495; JA. 83-98). He 
took the stand as a witness and stated that three of the four instances men- 
tioned by Cunningham were loans to him personally (R. 197, 199,204; J. A. 
127, 128, 131) and that the fourth was a legal fee which he had received for 
services rendered. (R.191; J.A.125) He further denied that he had ever 
personally received money which was destined for the "Rank and File Com- 
mittee ".(R. 203-204; J.A.131) Although Judge Letts, acting within the 
discretion given him by the Consent Order (R. 337), desied Cunningham's 
petition for removal, he made no specific ruling on hal meters in question 
since such a specific ruling was not necessary to the motion before him. 
As an aid to this Court, pertinent parts of the affidavits and testimony 
on this charge have been included as part of the joint appendix. (R. 362-375, 
469-517, 521-546; Tr. 16-61, 188-204; J. A. 12-13, 83-100, 102-113, 117- 
132). : 
Appellant is well aware of the substantial burden which faces him in 
this Court. The amount set by the trial court as a just and reasonable fee 
is largely within the discretion of the trial judge and will not be modified 
absent a strong showing of a patent injustice flowing from a grossly excessive 
or clearly inadequate award. Monaghan v. Hill, 140 F. 2d 31 (9th Cir. 1944); 
Dumas v. King, 157 F.2d 463 (8th Cir. 1946). However, both the trial and 
the appellate courts are regarded as experts on the wie of legal services, 
M'Dougal v. Black Panther Oil & Gas Co., 277 Fed. 701 (8th Cir. 1921), 
and this court, upon a determination that a grossly excessive fee was award- 


ed, may either fix a proper fee itself, United States v. Equitable Trust Co., 
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283 U.S. 738 (1931), or remand the award for further consideration. Mona- 

In summary, therefore, appellant would urge that this is not the type 
of case in which monumental fees ever have been or ever should be awarded. 
Appellees devoted to this case only a part of their time (a large part for Mr. 
Schmidt, perhaps, but still not his full time) over the relatively short period 
of six or seven months. Their cause was not successful for they sought to 
prevent an election and when that failed they sought to prevent the installation 
of the officers who had been elected. As previously noted these officers have 
been serving since January 31, 1958, in the posts to which the Convention 
delegates elected them. The charge they seek to justify is wholly dispro- 
portionate to the amount paid to counsel for the defense, counsel who employed 
an equal number of assistants and associates and whose efforts required an 
ve equal amount of time, diligence and energy. The charge they seek to 
make against the Union treasury is in essence a charge against a fund which 
is used, as it should be used, to promote greater benefits for the members of 
this Union, the overwhelming majority of whom did not join in the "Rankand 
File Committee’ or assist it in any way. Finally, this Court should be very 
careful to place a checkrein upon the possibility of spurious “rank and file” 
suits in the future. The District of Columbia is the national headquarters 
of : great many national and international unions. Many such suits, if filed, 
would in all likelihood be filed in our District Court. This Court, then, has 
an interest in seeing that such spurious actions in the future are not encour- 
aged by the award of extraordinary counsel fees. 

CONC LUSION 
For the foregoing reasons appellant respectfully submits that the 


award by Judge Letts should be set aside as grossly excessive, and that 
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this Court should set the proper and reasonable amount of compensation 
| 
for Dodd, Schmidt and Blumenfeld. | 


EDWARD BENNETT WILLIAMS 
RAYMOND W. BERGAN 
é& 1000 HILL BUILDING 
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JOINT APPENDIX 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 14, 733 | 
INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN 

AND HELPERS OF AMERICA 
Appellant, 


Vv. : 
| 
THOMAS J. DODD, ESQUIRE | 
M. JOSEPH BLUMENFELD, ESQUIRE 
GODFREY P. SCHMIDT, ESQUIRE 
COUNSEL FOR PLAINTIFFS | 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 
DOCKET ENTRIES 


CUNNINGHAM, ET AL. v. ENGLISH, ET AL, 
(Civil Action No. 2361-57) 





1958 Jan. 31 Consent order dissolving preliminary one 
tion entered 10-23-57 and appointing Godfrey 
P. Schmidt, L. N. D. Wells, Jr. and Judge 
Nathan Cayton to serve as a Board of Monitors 
for the International Brotherhood of Teamsters, 
etc. & naming Judge Nathan Cayton as|Chair- 
man of said board. (See Order for details) 

1958 Feb. 3 #£=Motion of pltfs. for order pursuant to para- 
graph 14 of Consent Decree entered 1-31-58; 

c/m 2-3-58; M. C. 2-3-58 : 

1958 Feb. 13 Amendment of pltfs. to motion for order 
pursuant to paragraph 14 of consent decree 
of 1-31-58; c/m 2-13-58 


| 





(N) Letts, J. 


v4 

1958 Apr. 28 Petition of John Cunningham for removal 

of Godfrey P. Schmidt as Monitor; c/m 

4-28-58; M.C. filed 
1958 Apr. 29 Affidavit of Godfrey P. Schmidt for allow- 

ance of compensation for services; m/c filed 
1958 May 12 Statement of counsel in aid of motion for 

order pursuant to para. 14 of canes 

order of 1-28-58; c/m 5-9-58 filed 
1958 May 13 Affidavit of Godfrey P. Schmidt; 

c/mailing filed 
1958 May 28 Memorandum of P & A of deft. in oppo- 

sition to several motions of pltfs. & 

pitfs. counsel for fees; c/m filed 
1958 Jun 11 Stipulation of Godfrey P. Schmidt, 


Thomas J. Dodd &M. Joseph Blumenfeld 


in re fees and expenses filed 
1958 Jun 26 Affidavit of John Cunningham; exhibits filed 
1958 Jun 30 Order dismissing Petition of John 

Cunningham Letts, J. 
1958 Jul 7 Memorandum re consent decree and 


stipulation making award for professional 

services of claimants, Godfrey P. Schmidt, 

Thomas J. Dodd and M. Joseph Blumenfeld 

in amount of $210, 000. 00 (Order to be pre- 

sented) (N) Letts, J. 
1958 Jul 16 Order granting counsel fee in sum of 


$210, 000. 00 to Godfrey P. Schmidt, 


Thomas J. Dodd & M. Joseph Blumenfeld (N) Letts, J. 





3 
1958 Aug 14 Notice of Appeal of deft. # 13; deposit 
by Edward Bennett Williams, $5.00. : Cy 


mailed to Bartley C. Crum, Thomas Ig. 





: Dodd & M. Joseph Blumenfeld : filed 
1958 Aug 14 Order permitting cash in lieu of mae 

: bond | Youngdahl, J. (N) 
1958 Sep 2 Designation of Record on Appeal; c/s 

, 9-2-58 | filed 

- 4 1958 Sep 2 Statement of Points; c/m 9-2-58 : filed 
1958 Sep 5 Order directing Clerk to accept super- 


sedeas bond notwithstanding that Notice 


of Appeal has already been filed | Letts, J. (N) 
| 
1958 Sep 5 Supersedeas undertaking in the sum of 


$220, 000. 00 with United Pacific Insur- 


. ance Company as surety; approved | Letts, J. 
1958 Sep 11 Counter-Designation of Record; ¢/m. 
a 9-10-58 ) filed 
v 1958 Sep 19 Order extending time to file record be 
an appeal to 10-7-58 i Letts, J. 
’ 1958 Oct 6 Order extending time to file record on 
vo appeal to Oct 21, 1958 : Letts, J. 
. 1958 Oct 10 Order transmitting original papers ab 
Pi record on appeal insofar as possibis. (N) Letts, J. 
- 3 $956 Oct i5 Original record on Appeal delivered;| 
, deposit by Edward Bennett Williams, 
- $8.00 ! filed 
« 








336 [Filed January 31, 1958] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


{Civil Division) 


JOHN CUNNINGHAM, ET AL.’ 
. Plaintiffs 


_ : Civil Action No. 2361-57 


JOHN F. ENGLISH, ET AL, $ 
Defendants : 


CONSENT ORDER 
* * * * * © *& © * 

341 14. The International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America shall pay the fees of counsel for 
the plaintiffs and expenses incurred by those in the prosecution of this 
action, such fees and expenses to be determined by this Court. 


* * * &£ * *€* * *€ 


342 [Filed February 3, 1958] 


MOTION FOR ORDER PURSUANT TO 
PARAGRAPH 14 OF CONSENT DECREE 
ENTERED JANUARY 31, 1958 


WHEREAS, Paragraph 14 of the consent decree heretofore entered 
in this case provides: 

"The International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America shall pay the fees of 
counsel for the plaintiffs and expenses incurred by those in the 
prosecution of this action, such fees and expenses to be deter- 
mined by this Court. 

WHEREAS, the nature and intent of the legal services performed by 
the undersigned counsel were in large measure evident to the court in the 


proceedings conducted before it, as follows: 


l, Preparation and draft of complaint. 


5 


Draft and execution of affidavits. 





3. Application for order to show cause, | 

4. Appearance in court re order to show cause. : 

5. Research and preparation of points and authorities re cause 
of action. : 

| 

6. Research and preparation of memorandum re adequacy of service. 

7. Research and preparation of memorandum re jurisdiction of 
Court. | 

8. Hearing on preliminary injunction, September 27, 1957-Septem- 


ber 28, 1957. 


343 9. Draft of findings of fact and conclusions of law. 


10. Preparation of orders. ! 


ll. Preparation and filing of amended complaint. 

12. Preparation of and application for order to show cause and tem- 
porary restraining order. | 

13. Arguments before Judge Letts and Judge Sirica on motions to 


calendar. 


14, Analysis of documents and preparation of memorandum of analysis. 





15. Argument before the United States District Court on preliminary 
injunction, October 21, 1957-October 23, 1957. ; 

16. Preparation and submission of findings of fact and conclusions of 
law. ! 

17. Hearing before Judge Letts re docketing of gait. 

18. Preparation and filing of motion for the production of documents 
under Rule 34. : 


19. Preparation and submission of memorandum of points and author- 


ities in connection therewith. 
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20. Argument of motion for order of production of documents, 
November 15, 1957. 

21. Preparation for trial including research, conferences and inter- 
views with witnesses as more fully set forth hereinafter. 

22. Issuing subpoenas. 

23. Examination of documents produced in accordance with order. 

In addition, counsel engaged in the following proceedings in the Appel- 
late Courts. 

25. Argument before the Court of Appeals for the District of Colum- 
bia, September 28, 1957. 


26. Draft and presentation of petition to United States Supreme Court, 


September 30, 1957. 


27. Draft and presentation of supplemental brief to the United States 
Supreme Court, October 1, 1957. 

344 +28. Preparation of answering brief to defendant's application for 
stay of injunction. 

29. Argument before the United States Court of Appeals for the 
District of Columbia, October 31, 1957. 

30. Attendance and examination of witnesses at deposition hearings. 

31. Throughout all stages of the proceedings, all counsel employed 
the aid and assistance of several of their respective partners, associates, 
and employees. 

32. The issues of law involved in all stages of the proceedings were 
multifarious, complex and unusual, requiring careful, thorough and ex- 
haustive research in many fields of law. 

33. The notorious difficulties of proof present in any election fraud 
case were greatly intensified in this case. In the first place, the happen- 


ings upon which this case was based came to the knowledge of the plaintiffs 





only a very short time before the action was commenced. In fact, subse- 
quent acts of the defendants were incorporated in amendments which were 
added later. Secondly, these happenings occurred at different times and 
in widely separated places throughout the country, and not in the presence 
of the plaintiffs. | 
= 4 34. The speed with which all proceedings were casviad forward and 


the short time available to prepare for trial of this case, based on numer- 


ous and complicated allegations of fact, made it necessary for counsel to 





v 7 devote many hours of exclusive attention, every day, before and after court 
! sessions, on days the court was not in session, and during all recesses, to 


$ | 


the task of investigating and preparing the case. | 
| 
ai 345 Several separate and diverse investigations were initiated, directed 


1 
| 
1 


and participated in by counsel. Counsel were required to obtain permission 
to examine, and to evaluate many documents and writings. 
os 4 35. Proof of the issues of fact required skillful and detailed pre- 
sentation of many classes of evidence through documents, writings, affi- 
davits, depositions and oral testimony. : 

36. The responsibility resting upon counsel is not light in any case. 
In this case counsel for the plaintiffs, in addition to theiz responsibility of 
protecting the rights of the thirteen named plaintiffs, were also keenly 
vi aware of the heavy responsibility upon them to protect the rights of other 
persons who were members of the class, but not made parties. There are 


some 1, 500, 000 rank and file members of the International Brotherhood of 





» Teamsters, Chauffeurs, Warehousemen and Helpers of America segre- 
| 
gated into separate groups with separate problems and scattered in differ- 
ent geographical areas throughout the United States and Canada. 
4 Apart from seeking the right to have the election of officers at the 


convention set aside on the grounds of fraud and illegality, the case, as 


ee si=_44....... eee 





8 
prepared and presented, also sought to lay a foundation for any appropriate 
remedy within the power of the court to prevent any repetition of such fraud 
and illegality at a new election. 

37. The decree consented to by the defendants in this case, in the 
opinion of counsel, represents an exceedingly full measure of civil remedy 
and relief available to the plaintiffs in this court and in this proceeding. 

It has secured to the rank and file members of the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America under the continuing protection of this court the ensured protection 

346 and enforcement of the democratic rights guaranteed to them under 
their constitution. 

It has initiated a continuing and speedy program to restore self- 
government to the many members of all the Teamster locals. 

It has provided for the establishment and maintenance of high stand- 
ards for the handling, management and control of all their funds and prop- 
erty under the continuing right of surveillance by this court, thus protect- 
ing the financial interest of the members. 

It has imposed upon the officers and leaders of the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America the duty of complying with ethical practices within the realm of 
their activities and duties which affect the financial interest and welfare of 
the plaintiff 8. 

It has provided for an orderly continuation of the regular and impor- 
tant business and affairs not only of the defendant, but to those many re- 
lated production, manufacturing, service and other business enterprises 
of the nation whose activities depend upon that large element of the trans- 
portation industry affected by the trucking industry and to the public at 


large. 


é 





SE. Moastniea tins 3a en 


7 


: | 


The decree provides for a definite cooling -off period, under protec- 
tive controls and a monitorship under the aegis of this court in order to 
give the rank and file members time to understand and develop the full 


opportunity to exercise their full democratic rights before a new convention, 
| 

| 

r | 38. The terms and provisions of said decree were obtained through 


and election of officers may be held. 


involved and lengthy negotiations carefully and painstakingly conducted by 
counsel, Apart from the many other favorable and beneficial results which 
v 7 it has procured for the membership at large of the defendants, it has re- 
sulted in a continuing substantial financial benefit to each and every one of 
347 the defendant International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America component snprien ship of some 
1,500,000 persons. The defendant International Brothdrhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America and its directly affili- 
* ated subordinate bodies own funds and property in excess of $400, 000, 000 
and its subordinate bodies have a composite income of some $75, 000, 000 


| 
i 


to $90, 000, 000 annually. 


e 
39. The undersigned counsel to the date hereof have received no fees 
e from the plaintiffs or anyone else. ! 
. NOW THEREFORE, the undersigned associated as counsel, respect- 
fully request the court to take into account the nature and extent of the 
: services performed by such counsel, the results obtained by their services 
“ and efforts, and the financial position of the defendant International Broth- 
* erhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America 
is as set forth above, and respectfully move that this court determine the 
¥ reasonable fees for such counsel pursuant to said decree and issue an order 
4 : that the defendant International Brotherhood of Teamsters, Chauffeurs, 
4 . 


! Warehousemen and Helpers of America pay the fee so determined. 
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WHEREAS, the aforementioned decree also provides for the payment 
by defendant International Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America of the expenses incurred by those in the 
prosecution of this action, and, 
WHEREAS, the full and complete compilation of such expenses have 
not yet been fully and completely determined, 
NOW THEREFORE, the plaintiffs move the court for permission to 
submit such expenses to the defendant International Brotherhood of Team- 
348 | sters, Chauffeurs, Warehousemen and Helpers of America subject 
to its approval, for payment from time to time as submitted, subject how- 
ever to the right to further petition this court for an order in the event and 
to the extent that the defendant International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America does not approve or 
pay such expenses. 
Respectfully submitted, 
/s/ Thomas J. Dodd 


Thomas J. Dodd 


/s/ M. J. Blumenfeld 
- J. Blumente 


/s/ Godfrey P. Schmidt 

Godfrey P. Schnidt 

Counsel for Plaintiffs 
CERTIFICATE OF SERVICE 


I certify that a true copy of the aforegoing Motion for Order Pursuant 


to Paragraph 14 of Consent Decree was mailed, postage prepaid, this 3rd 





SFE at SRL. MAR: § 





i 
| 
I 


ll | 
day of February 1958 to Edward Bennett Williams, Esq, , 1000 Hill Build- 
ing, N. W., Washington, D. C. attorney for the defendants. 


| 
/s/ Sheldon Z. Kaplan 


DODD, KAPLAN, SCHMIDT 





| 
| 
i 


349 [Filed February 13, 1958] | 
AMENDMENT TO MOTION FOR ORDER PURSUANT 
TO PARAGRAPH 14 OF CONSENT DECREE 
ENTERED JANUARY 31, 1958 HERETOFORE FILED 
The above captioned motion is hereby amended by substituting in lieu 
and instead of the first paragraph of the prayer for relief immediately fol- 
| 
lowing Paragraph 39 on page 6 of said motion, the following: 


| 
NOW THEREFORE, the undersigned associated as counsel, respect- 





fully request the court to take into account the nature and extent of the 
services performed by such counsel, the results sheatiad by their services 
and efforts, and the financial position of the defendant International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and Helpers of America as 
set forth above, and respectfully move that this court determine the rea- 
sonable fees for such counsel to be $350, 000. 00 and idaue an order that 

the defendant International Brotherhood of Teamsters, | Chauffeurs, Ware- 
housemen and Helpers of America pay the fee so determined, pursuant to 
the decree of this court entered on January 31, 1958. | 


Respectfully submitted, 





/s/ Thomas J. Dodd 
omas J. Dodd | 


/s/ M. J. Blumenfeld 
- J. Blumenfe , 


/s/ Godfrey P. Schmidt 
Godfrey P. Schmntdt 
| 
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CERTIFICATE OF SERVICE 
I certify that a true copy of the aforegoing Amendment to Motion For 
Order Pursuant To Paragraph 14 Of Consent Decree Entered January 31, 
1958 Heretofore Filed was mailed, postage prepaid, this 13 day of February, 


1958 to Edward Bennett Williams, Esq., 1000 Hill Building, N. W., Wash- 


ington, D. C., attorney for the defendants. 


/s/ Godfrey P. Schmidt 
Godfrey P. Sonata 


351 [Filed April 28, 1958] 


PETITION OF JOHN CUNNINGHAM FOR REMOVAL 
t F. 


* * * * * * & *€ * 
Vv 


CAUSES FOR REMOVAL OF 
GODFREY P. SCHMIDT AS MONITOR 


A. Failure to account for contributions. 

As stated before, plaintiffs have received substantial contributions 
during the pendency of the above action. Stimulated by personal appeals, 
newspaper editorials, and public requests by radio commentators, funds 
from various sources, and in different amounts, have been sent directly 
to the plaintiffs and to the office of GODFREY P. SCHMIDT. Petitioner, 
upon information, believes that the following funds were received by 
GODFREY P. SCHMIDT on behalf of the plaintiffs prior to the date of his 


employment as Monitor: 





| i 

| | 

13 : 

1, John & Barbara Newington, Greenwich, Conn. 
($7, 500.00) approximately. 


' 
| 
1 


2. James Lukens, President Teamsters Counsel, 
Cincinnatti, Ohio, $1,000. 00. 


* | 
3. Mr. McEvelerley, on behalf of Dairymens League 

and Carnation Stock Farm, $5,000.00. | 

| 


4. Law firm of Cravath, Swaine & Moore, on behalf 
v of a client, $5, 000.00. 


- In addition, Mr. Schmidt has received approximately $4, 700.00 from 


the Rank and File Committee. 





Petitioner had no knowledge of the funds described in the above items 
1, 2, 3 and 4, prior to the signing of the Consent Order, Having been sub- 
sequently informed about these items, petitioner ona number of occasions 


requested Mr. Schmidt to explain the circumstances under which the items 


s had been received. Mr. Schmidt admitted to petitioner that he had received 
| 
363 the funds (Items 1, 2, 3 and 4) but that they had been given to him as 
nu au | 
> personal loans . 


Petitioner thereafter made requests of Mr. Schmidt on numerous oc- 
casions to render an accounting of all monies receivediby him, directly or 


i indirectly, in this matter but he has to date refused or neglected to furnish 





such an accounting. 





* * *€* *&* *€ *€* *€ * 





376 [Filed April 29, 1958] 


AFFIDAVIT OF GODFREY P. SCHMIDT FOR 
ALLOWANCE OF COMPANESATION FOR SERVICES 


STATE OF NEW YORK _ ) 
) SS.2 
COUNTY OF NEW YORK ) 
GODFREY P. SCHMIDT, being duly sworn, deposes and says: 


I am one of the attorneys for the plaintiffs herein. I was the attor- 


ney originally retained by plaintiffs and, as will hereinafter more fully 


appear, upon my recommendation other attorneys became associated with 
me in the matter as attorneys for plaintiffs. 

Iam duly admitted to practice law in the State of New York and the 
District of Columbia. 


I. 


Nature of the Instant Application 


Heretofore, and in February, 1958, a motion signed by Thomas J. 
Dodd, Esq., M. J. Blumenfeld, Esq., and myself, as “counsel for plain- 
tiffs, " was made pursuant to paragraph 14 of the Consent Decree entered 
herein on January 31, 1958, requesting this Court to fix the reasonable 
fees of counsel, and directing that defendant, International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of America, pay the 
fee so determined. By subsequent amendment to the motion, a request 
was made, pursuant to instructions from the Court that we initially evalu- 
ate our fees, in accordance with our own judgment, that this Court deter- 


mine the reasonable fees of counsel to be in the sum of $350. 000. 
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a | Pursuant to the Court's instructions, the aforesaid counsel for plain- 
tiffs, namely, Messrs. Dodd and Blumenfeld and myself, negotiated with 
counsel for defendants in an effort to reach agreement both upon total fees 
and expenses incurred. But such negotiations were unavailing. 

It was moreover contemplated that counsel for plaintiffs would reach 
agreement amongst themselves as to division of such total fees as this 
Court might fix and allow. I particularly desired such bveeament since it 
would enable us to proceed upon a joint application and _— to make the 

* task of this Court less burdensome, and I extended myself, accordingly, 

: in negotiations with my co-counsel, making proposals which indicated my 

willingness to accept, by agreement, a percentage of fees considerably 

| less than I believed I should receive, in the light of my retention by plain- 

tiffs, the fact that my co-counsel had come into the matter on my recom- 
mendation, and more particularly on the basis of effort, time devoted, 
over-all direction and participation, and contribution to the results achieved. 
It was not possible, however, to reach agreement. : 

I should make clear that I have no criticism of my co-counsel and 
trust that they have none of me for the failure to reach agreement, and re- 
gret only that such failure will require that this Court pass upon the appli- 

cation of each counsel for plaintiff independently and ddteacttns the fees to 

which each is entitled for the services respectively rendered. 

The instant application, accordingly, may be regarded as one part 
of a supplement and amendment to the application originally filed as afore- 
said. It is intended to present, primarily, a recital of the services ren- 
dered by me and my partners and associates in my New York firm of 
Schmidt & Tetreault. 


| 
| 
| 
j 
! 
| 
' 


< 378 In this connection it would appear necessary to indicate the relations 


between counsel for plaintiffs, particularly since reference to the firm of 
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"Dodd, Kaplan & Schmidt" as attorneys for plaintiffs in papers before the 
Court may give rise to confusion. 

Messrs. Dodd and Blumenfeld are associated in the firm of Pelgrift, 
Dodd, Blumenfeld & Nair, with offices at 24 Lewis Street, Hartford, Con- 
necticut. 

As stated, I am a member of the firm of Schmidt & Tetreault, with 
offices at 12 East 4lst Street, New York, New York. 

The so-called firm of "Dodd, Kaplan & Schmidt, " which has a Wash- 
ington, D. C., address, is one--at least so far as my relationship with it 
is Ser name only. It was formed some months prior to my re- 
tention--in New York--by the plaintiffs herein. Its formation involved no 
specific arrangements with respect to fees. The office has been maintained 
by Mr. Kaplan without any obligation on my part to contribute to its up- 
keep. The names of Mr. Dodd and myself were added to provide each of 
us with a Washington, D. C., association, and in contemplation that mat- 
ters he or I had that might require attention in Washington would be brought 


into the "firm" and fees would be shared on an equitable basis which would 


give recognition to the origin of the business and the extent of services, if 


any, rendered by others. By way of example, I have not been called upon 
to render any services in any matter brought into the Washington, D. C., 
"firm" by either Mr. Dodd or Mr. Kaplan, and I have received no remu- 
neration therefrom. 

I did, as will appear, enlist the services of Mr. Dodd, and with him 
used the Washington office, and the services of Mr. Kaplan; and Mr. Dodd, 
in turn, enlisted the services of associates in his Connecticut firm. No 
agreement was made with respect to division of fees, although, as indi- 

379, cated, counsel in the course of recent negotiations between them 


made a variety of proposals to one another. Mr. Kaplan did not participate 








: i 
in these negotiations, but my understanding has been that Mr. Dodd was 
! negotiating for himself and Mr. Kaplan, since his relationship to Mr. 
Kaplan is far closer than mine. : 
Accordingly, I contemplate that a number of independent applications 
will be made to the Court: | 
1. The instant application embracing services mendered by myself, 
my firm of Schmidt & Tetreault of New York, and my associates in that 
firm. i 
2. An application by Messrs. Dodd and Blumenfeld embracing the 
services rendered by them, their firm of Pelgrift, Dodd, Blumenfeld & 
Nair, and their associates in that firm. I contemplate that Mr. Kaplan 
will join in the application of Messrs. Dodd and Blumenfeld ~-- but if he 
makes an independent application it may be dealt with as such, 
7 | 
In addition, I contemplate that two further qidwpendent applications 
for fees will be made to the Court, one by Joseph J. LoBrutto, Esq., and 
one by Peter Hoguet, Esq., both of New York. : 


3. Mr. LoBrutto is an attorney who maintains his offices in my New 


ms | 
York suite, but I have no arrangements with him with respect to sharing 
E fees in this matter. He is an independent practitioner who was retained 
e by plaintiffs and the committee of rank-and-file members of the Teamsters 
Union which spearheaded this action, in connection with various matters 
id which related directly or indirectly to this action, as more fully detailed 
2 in his own application. : 
4. Mr. Hoguet is a New York attorney who is normally engaged in 
. an occupation unconnected with law, whose interest and sympathies have 
380 been with the rank-and-file membership of the Teamsters Union and 


particularly with the plaintiffs in connection with the prosecution of this ac- 


tion, and who had therefore made available the results of an investigation 


! 
| 
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which he had conducted some years before and which were useful in this 
Suit, and who lent his aid in other particulars which he will doubtless de- 
tail in his independent application to the Court. 

Inasmuch as the instant application is for an allowance to myself to 
embrace the services rendered by myself, my New York firm and the em- 
ployees thereof, it will contain primarily a recital of the services rendered 
by a Incidental reference, where it serves to make the context more 
clear, is made to other counsel for plaintiffs. It is contemplated that their 
respective independent applications will contain a more detailed recital of 
the services they rendered. 

LL. 
Circumstances of My Retention by the Plaintiffs 

In the latter part of June, 1957, John Cunningham, one of the plain- 
tiffs herein, and Pat Kennedy, phoned me at my New York office for an 
appointment. I had known them and a number of the other plaintiffs herein 
for some years because of my connection with an earlier case entitled 
“Lacey v. O'Rourke, " in the United States District Court for the Southern 
District of New York (Civil Action'No. 108-90/1956), and, as will appear, 
aay sermarton herein stemmed from that earlier case. In that case I had 
successfully represented Mr. Martin T. Lacey, the plaintiff therein, in 
setting aside what we established to be a rigged election in Joint Council 
16 of the International Brotherhood of Teamsters in New York City, over 
the active opposition of individuals who included some of the defendants 
herein, and a faction of Teamster officials in New York City working in 
concert with them. I had been actively aided in that suit by Messrs. John 

Cunningham, Frank Kennedy, Joseph Molloy, John McManus and 
Harold Will (who subsequently became plaintiffs herein), as well as by Mr. 
Pat Kennedy who helped me significantly in a variety of ways as an inves- 


tigator. 


a ee eee 





f 19 


Pursuant to the appointment made in the latter part of June, 1957, 


SRS ee 


as aforesaid, Mr. Cunningham, Mr. Pat Kennedy and Mr. Chet Decker 
visited me in my office. Mr. Cunningham was then a member in good 
standing of Local 584 from which Mr. Pat Kennedy had been, as he advised 
me, wrongfully expelled; Mr. Decker was a member in good standing of 
Teamster Local 770. They spoke of what they believed to be widespread 
intra-union corruption, dictatorship, maladministration, and irresponsible 
and even criminal stewardship of Teamster locals eeroughout the country, 
predicated upon their personal experiences, the revelations of the Lacey 
case, of the McClellan committee of the United States — and the ear- 
lier Clare Hoffman committee of the United States House of Representa- 


tives, of the New York State Crime Commission, and of the Citizens Wa- 





terfront Committee, of which I had served as chairman, We spoke of 
press reports with relation to such public prosecutors as District Attorney 
William Hogan, and of some of the criminal prosecutions instituted by him, 
indicating infiltration of gangsters and racketeers into tontrolling positions 
| 
in some Teamster locals in New York City, and of other press stories of 
Teamster official corruption in this and other parts of the country. 
Messrs. Cunningham, Decker and Kennedy sdught my advice as to 
whether rank-and-file members of Teamster locals had any legal rights 
and remedies with respect to these matters, and they told me they had 
come to me in this connection because of my previous work in the Lacey 


case, and because they were persuaded, by reason of my work as counsel 


for Francis Cardinal Spellman and The Trustees of St. Patrick's Cathedral 





in the City of New York, that I could be trusted, from the point of view both 
of competence and integrity, to serve them in the unusual case which they 


382 had come to my office to discuss and request me to accept. 


C 
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The Miami Beach Convention of the International Teamster organiza- 
tion was then imminent, and they felt it would result in a rigged election of 
Mr. James R. Hoffa and of officials subject to his domination and control. 
They were convinced that a majority of the delegates who were expected to 
attent the Convention had been handpicked by the ruling officialdom of the 
International Organization and would be subservient to its will rather than 
represent the members of the Union. They outlined, in substance, a de- 
pressing picture of rank-and-file suppression by Teamster officials, and 
they pointed out that the situation called for immediate action. 

I advised them that if proof could be gathered that significant num- 
bers of delegates to the forthcoming 17th Convention of the International 
Organization had not been properly selected or elected in accordance with 
the constitution of the International Organization, a basis would be presented 
for enjoining the proposed election, or were it to be held, causing it to be 
nullified. 

The conference lasted approximately two hours and ended with our 
mutual engagements to conduct further factual and legal research. 

From then to now, I can state without exaggeration that I have devoted 
on the average at least ninety per cent of my waking hours to the instant 
suit and matters relating thereto. During that entire time, except for Sat- 
urdays and Sundays, my normal work-day comprised twelve to fifteen hours, 
at least nine-tenths of which were devoted to the instant case. On Saturdays 
and Sundays I was accustomed to devote four and often as much as eight 
hours per day to one or another aspect of this case. 

Lid, 
Recital of Services Rendered 


Le Preliminary research and drafting of complaint: 


After the meeting with Decker, Kennedy and Cunningham, as described 


gl a 


2 
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above, I and my associates in my office threw ourselves into the job of 


or 


| legal and factual investigation and research. My first recourse was to 

: every important casebook on the subject of labor law auBliahwd in the 
United States. These included Labor Law Cases and Mi terials by Robert 
E. Mathews; Cases on Labor Law by James M. Landis; Cases on Labor 
Law by Archibald Cox; Cases on Labor Relations by Schulman and Cham- 
berlain; Cases on Labor Law by Milton Handler; Cases on Labor Law by 
Landis and Manoff; Labor Law Cases, Materials and Cheriants by Greg- 

| ory and Katz; Labor Law Cases and Materials by Russell A. Smith; Cases 
and Statutes on Labor Law by Walter H. E. Jaeger; Labor Cases and Ma- 
terials by Raushenbush and Stein; Cases on Labor Law by Alexander Hamil- 


ton Frey; Cases on Labor Law by Francis Bowes Sayre; A Treatise on La- 


' 


bor Law by Morris D. Forkosch; History of Labor in the United States by 


Commons, Saposs, Sumner, Andrews, et al.; Labor = Modern Industrial 
Society by Ware, etc. Thereafter I turned to the pages of the Labor Rela- 
tions Reference Manual, in 39 volumes, published by the Bureau of National 
Affairs, and also to various appraisals of the current labor situation as 
made by accepted authorities. | 

After a preliminary but incomplete research into the law, I began 
drafting the complaint. I soon found that drafting the cbmplaint required 
familiarity with the minutes of Congressional investigations on this sub- 
ject, and those of the New York State Crime Commissibn. The complaint 
herein went through five or six drafts prior to printing! 

384 All during this time I was in constant contract with the three original 
spokesmen for the plaintiffs (and later all of the plaintiffs). These three 
had first stated that there were approximately 200 Teamster members from 
various Locals in New York City who wanted to become plaintiffs in the ac- 


tion. I deprecated such a large number of plaintiffs and suggested that the 
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number be limited to no more than ten or fifteen. They ultimately brought 
to my office the individuals who subsequently became the plaintiffs in this 
action. 
2. Mr. Dodd's association as counsel: 

My research into cases on federal courts and federal jurisdiction 
had indicated to me the advisability of commencing in Washington, D. C., 
the action which had thus been brought to me in New York City. 

Some two or three months prior to the initiation of this action, I had 
joined with Mr. Dodd in the Washington, D. C., firm which became "Dodd, 
Kaplan & Schmidt, " under the circumstances already related. 

| Since I desired local Washington, D. C., representation, it was 
natural that I should, with plaintiffs’ consent, enlist Mr. Dodd in the plain- 
tiffs' cause. He agreed to lend his aid, and I accordingly turned over to 
him the last and next to last drafts of the complaint I had prepared, and be- 
fase it was printed I conferred with him and his associates on several oc- 
casions, chiefly in Hartford, Connecticut, but in New York City, as well. 
Br. 3 Other preliminary work: 

I also discussed the case, for the purpose of eliciting suggestions, 
with persons whose judgment and experience in this field I respected. They 
included the Rev. William Smith, S. J., a labor priest, Jacques Maritain, 
the well-known philosopher, and Robert N. Rose, a friend of long standing 
and then associated with me in the practice of the law. 

385 Moreover, during the period of the drafting of the complaint and 
afterwards, I read such books as Crime on the Waterfront by MacDonald; 
The Labor Policy of a Free Society by Sylvester Petro; The Challenge of 
indastyial Relations by Sumner Slichter; Labor Union Monopoly by Donald 
Richberg, and similar works, including articles on the labor situation in 


the CCH “Labor Law J ournal, “law reviews, “Human Events, The National 
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i 
| 
i 
1 
| 
H 
| 
| 
| 
| 


Review, " "The New York Times, "the "New York Herald-Tribune® and 
other newspapers. I especially studied Roscoe Pound's booklet entitled 


Legal Immunities of Labor Unions. ! 


4. The Restraining Order: | 
On or about September 18, 1957, I appeared in Washington in com- 
pany with Mr. Dodd and other associates in the case. . We eventually con- 
ferred, in Chambers, with Judge Letts. 
For about an hour I personally made the initial —e to Judge 


Letts, seeking, in the alternative, either a temporary restraining order 


or an order to show cause why a temporary restraining order should not 





issue. The basic difficulty at that initial stage of the case was the problem 
of exhaustion of intra-union remedies. I explained, and subsequently by 
reference to cases and authorities demonstrated, the distinction between 
the doctrines of exhaustion of remedies as applicable to governmental ad- 
ministrative law and as applicable to the law of private organizations. 
Pursuant to certain helpful suggestions initially made by Judge Letts, we 
returned to our Washington office for the purpose of rjaking certain modi- 
fications in our papers. : 

On September 19, 1957, we returned to the Court and filed our ap- 
pearance together with the summons and complaint, including Exhibits A 
and B annexed to the complaint. In view of the importance of the case and 
in view of the unprecedented nature of the remedy semint by plaintiffs, 

Judge Letts suggested that I make my ex parte application for an Or- 


der to show cause why a temporary restraining order should not issue in 


open court and upon the court record. ! 
| 


Accordingly, on September 20, 1957, we filed fifty-three supporting 
affidavits (which I had prepared and arranged for submission; other coun- 


sel did not aid therein), and I made argument in open court before Judge 
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Letts on behalf of my motion for a temporary restraining order and a pre- 
liminary injunction. In that connection, we filed not only the fifty-three 
affidavits but all of my motion papers, including an affidavit by the plain- 
tiffs, an affidavit signed by me (which I had prepared without aid of other 
counsel), including Exhibits I, II, III, 1V and IV-a, as well as copies of 
the summons and complaint and a rule to show cause returnable September 
27, 1957, After the Court signed our rule to show cause, we visited the 
Clerk's office and made arrangements for the service of the summons, 
complaint and moving papers by the Marshal's office. 

On September 23, 1957, we caused further copies of the summons, 
complaint and moving papers to be issued to the Marshal's office in readi- 
ness for service upon defendants Joseph Diviny and Harry Tevis, as is 
indicated in the photostatic copy of the Civil Docket of the United States 
District Court for the District of Columbia, which is hereto annexed, 
marked Exhibit A to form part of this affidavit. 

On September 27, 1957, which was the return day for the rule to 
show cause which had been filed on September 20th, defendant, the Inter- 


national Brotherhood of Teamsters, moved to quash service of process 





by Messrs. Martin F. O'Donoghue, Thomas X. Dunn, Patrick C. O'Don- 


oghue, Girard Treanor and Edward Davis, whose motion papers were v 
filed on that day. The first oral argument made that day concerned de- 
fendants' motion to quash the service of process and to dismiss the com- ’ 
387 plaint. For the plaintiffs itwas made by Mr. Dodd(who consulted with ¢ 
me in connection therewith) in accordance with a plan of division of court 
work approved by me. (I had originally prepared to argue the motion my- ; 
self.) Attorneys for the International Organization also filed, on Septem- ° 
ber 27, 1957, affidavits in response to the order to show cause and in sup- 

» 


port of the motion to dismiss and numerous affidavits in response to the 


rule to show cause. 
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I prepared and filed on that day a supplemental affidavit, a Memo- 
| randum of Points and Authorities based upon my lengthy research into the 
problem up to that date, the affidavit of John Cunningham and eighty-seven 
further affidavits supporting the plaintiffs’ central contention that the dele- 
gates to the 17th Convention of the International Organization had not been 
selected or elected pursuant to the constitution of the International Broth- 
i erhood of Teamsters. : 
Although I, too, had researched the problems (uping Moore's volumes 
and Federal Courts, Cases and Materials, by MeCormick and Chadbourn, 
and The Federal Courts and the Federal System by Hart and Wechsler), Mr. 
Dodd had prepared and filed on that day a maemovanduen on behalf of plain- 
tiffs supporting the sufficiency of the service of process made upon the 
International Organization, and a memorandum on the subject of federal 
court jurisdiction. As aforesaid, Mr. Dodd argued the issues raised by 
these two memoranda. | 
I argued for approximately an hour and a half the issues raised by 
the complaint and the supporting affidavits. Judge Letts denied the motion 
to quash the service and to dismiss the complaint, granted the motion for 
preliminary injunction, and required the plaintiffs to beeen findings of 
fact and conclusions of law upon the basis of which the order for prelimi- 
nary injunction would issue. : 

388 In other words, the argument which I made on behalf of the unprec- 
edented motion to stay the election at the 17th Convention of the Internaional 
Organization was thus initially successful. The Court indicated from the 
Bench that it would sign a preliminary injunction apon|the basis of proper 
findings of fact and conclusions of law. The latter = prepared that 


afternoon and evening pursuant to certain instructions and forms which I 


had prepared and which I had conveyed to associates of mine from my New 


| 
ee 
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York office and associates of Mr. Dodd from his Hartford office. I re- 
turned to New York in the late afternoon of September 27, 1957, but kept 
in contact by telephone with those who were working on the findings of fact 
and conclusions of law. They completed their work on this document long 
past midnight. 

On September 28, 1957, the findings of fact and conclusions of law 
were presented to Judge Letts and signed by him in the form in which they 
appear in the record. Also signed by Judge Letts on that same day was an 
order for a preliminary injunction against the International Brotherhood of 
Teamsters restraining the election at the 17th Convention and setting an 
injunction undertaking in the amount of $50,000. This order was also pre- 
pared pursuant to forms, language and instructions given by me to my as- 
sociates but under the direct supervision of Mr. Dodd, who had remained 
in Washington, D. C. Mr. Dodd, in conjunction with Peter Hoguet, Esq., 
arranged with the Fidelity and Casualty Company of New York to obtainand 
file, after due Court approval, the required injunctive undertaking. 

5. The Appeal, and the Stay: 

I had returned to New York to take care of a lecture engagement 
Friday night, September 27, 1957, convinced that an appeal would be filed 
by the defendant International Organization on the following Monday. How- 
ever, on Saturday, September 28th, defendants’ attorney filed a notice of 

389 appeal; and the Court of Appeals of the District of Columbia, follow- 
ing an unusual procedure, heard argument, on a motion for a stay of the 
injunction pending appeal, by the attorney for defendants and by Mr. Dodd 
for the plaintiffs, within an hour or so after Judge Letts had signed the 
findings of fact, conclusions of law and the preliminary injunction order. 
Upon application by attorneys for the International Organization, Judge 


Letts had signed an order transmitting the original record on appeal to the 
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Court of Appeals, and the record on appeal was delivered to the United 


States Court of Appeals in the original file. : 

Meanwhile, prior to the argument, one of the plaihtiffs, John Cun- 
ningham, telephoned me at my home at about 10:00 A, M. on Saturday in 
order to request that I should immediately take a plane back to Washington, 
D.C., for the purpose of arguing before the Appellate Court at 2:00 P.M. 
that same day. A similar suggestion was made by Peter Hoguet, Esq., 
who informed me that argument would be delayed by the United States 
Court of Appeals until 2:00 P.M., thus giving me time ba catch a plane 
leaving LaGuardia Airport at about 11:30 A. M. : 


I returned to Washington, D.C., by airplane. In transit, I care- 





fully re-edited, upon the basis of my experience with the case up to that 
tume, an outline of the points which I had previously prepared and which I 
would stress in my oral argument before the United States Court of Appeals. 
I arrived at the United States Court of Appeals well in ddvance of the two 
P.M. date for argument which had been given to me by (Mewers: Cunning - 
ham and Hoguet. However, when I arrived I learned that the argument 
had, as aforesaid, already taken place; that Mr. O'Donoghue had argued 
on behalf of the International Organization and that Mr. | Dodd had argued 
on behalf of plaintiffs. ! 
I remained at the United States Court of Appeals until about 4:30 or 
390 5:00 P.M. when that Court issued its Order staying (without reversing 
any findings of fact) the injunction pending final disposition of the appeal. 
The stay was subject to the proviso that defendants, in conducting the 17th 
| 


Convention, follow the prescriptions of the International Organization's 
| 


constitution. 


6. The Appeal to the Supreme Court: 


I devoted the remainder of that week-end to conferences with associates 
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and friends, and with the Clerk of the Supreme Court of the United States, 
and to the preparation of an appeal to the Chief Justice of the United States. 
On Sunday, September 29th, in company with Mr. Dodd, I visited the fed- 
eral judicial conference then being held at Hartford, Connecticut. There I 
spoke to, among others, Mr. Fey, the Clerk of the Supreme Court. There- 
after I dictated the first of two appeal documents to the Supreme Court, 
following a theory of rapid appeal which I deemed justified by the exigencies 
of the case. 

On September 30, 1957, in company with Mr. Dodd and others, I ap- 
peared at the office of the Clerk of the Supreme Court to discuss the theory 
of appeal which I had devised for the purpose of meeting the deadline of the 
election of the 17th Convention which was starting in Miami Beach on that 
day. The Clerk and his assistant discussed two theories of appeal, one of 
which was the theory which I had devised out of the relatively few and un- 
informative precedents on the subject of the Supreme Court's jurisdiction 
to issue extraordinary writs. 

After our discussion, I persisted in the theory I had originally pro- 
posed in this connection. Later on that day we filed and served on the at- 
torneys for defendant International Organization the first appeal document 
and brief which I had dictated (after much research and many consultations 

391 with my associates) in this connection. Defendants‘ attorneys pre- 
pared an answer to this document; and I thereupon dictated a reply (simi- 
larly prepared) which was also submitted to the Supreme Court. 

After several days of consideration, the Chief Justice of the United 
States sustained the order of the United States Court of Appeals staying 
the order of preliminary injunction (again without disturbing the findings of 
fact) under the aforesaid proviso that the election at the 17th Convention be 


conducted pursuant to the constitution of the International Organization. 
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7. Further research; the Teamsters’ 
| 


Convention; observations and reports: | 
| 
On October 9, 1957, a stipulation was executed extending defendants’ 
time to file motion and other responsive pleadings until October 2], 1957. 
During all the intervening dates set forth above and below, I was 
constantly absorbed in legal and factual research on one or another aspect 
of the case. i 
After the adverse decision by the Chief Justice of the United States, 
I made further intensive study of applicable law and particularly of the 
further facts as they were developed at the 17th Gonvaditen of the Inter- 
national Organization. Persons in attendance at that Convention supplied 
me with copies of the daily proceedings thereof when they became avail- 
able and gave me telephoned information respecting the conduct of the 17th 
Convention. In addition, I had an investigator (Pat Kennedy) and an attor- 
ney associate from my office (Lawrence T. Smith, Esq. ), present at Mi- 
ami Beach during the week preceding the election. (These two worked in 
Miami Beach in collaboration with Mr. Clark, a Florida attorney, pre- 
paring for the possibility that we might institute a companion suit in Flor- 


ida, for which I had prepared all the pleadings and papers.) As in- 
| 


formation respecting the procedures and conduct of the 17th Convention 


came to me, I saw that the prognostications which I had made in my orig- 


inal argument for the preliminary injunction and in the papers sustaining 
my application for a preliminary injunction were being confirmed. 
8. Amendment of complaint; the new restraining pies 

In view of the proviso upon which defendants had been granted a stay 
by the United States Court of Appeals and by the Chief Wuwiee of the United 
States, I now prepared papers for a renewed applicatidn for a preliminary 
injunction based on the theory that the original order for a preliminary in- 


junction was still in full force and effect (since defendants had not complied 
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with the proviso under which the stay had been granted). Defendants had 
not conducted the Convention and the operations of its Credentials Commit- 
tee in accordance with the constitution of the International Organization. 

I worked almost night and day continuously until October 14th on the 
preparation of papers and arguments supporting the new application for a 
preliminary injunction based not on prophecy of what would happen at the 
Convention but on detailed evidence of what actually had happened. 

| On October 14, 1957, I again appeared, accompanied by Mr. Dodd, 

before Judge Letts in Chambers, and I explained to him at length my new 
theory of approach. Judge Letts suggested that for this purpose I ought 

to amend the complaint. This I did later on the same day. Again I re- 
turned to Judge Letts and to the Federal Court where I filed summons and 
copies of the amended complaint against defendant International Organiza- 
tion; and I also filed additional papers I had prepared in support of the new 
application. Again I sought a rule to show cause why a preliminary injunc- 

tion should not issue, 

Meanwhile, attorneys for defendants filed with the Chief Judge of the 

United States District Court for the District of Columbia a letter charging 


Mr. Dodd and myself with unprofessional conduct in "picking our Judge" 


because we had gone back to Judge Letts in Chambers with respect to the 


new application for a preliminary injunction. Under this erroneous theory, 
which ignored the fact that defendants had violated the proviso under which 
the ‘stay of the original preliminary injunction had been granted, attorneys 
for defendant International Organization moved before United States Dis- 
trict Court Judge Sirica to advance the cause for immediate trial regard- 
less of the pendency of the appeal, Mr. Dodd and I, with no proper notice 
of the pendency of the motion before Judge Sirica, appeared in the latter's 


court and argued against Mr. O'Donoghue's motion. Meanwhile, Judge 


a 
Bolitha Laws, as Chief Judge of the District Court in Washington, D.C, 
curtly quashed the charge of “picking "a judge by assigning the case for 
all purposes including trial to Judge Letts. Thus the baseless charge that 
Mr. Dodd and I had been guilty of unprofessional conduct was refuted. 

On October 16th, defendant International Organization filed its answer 
to the amended complaint, which we immediately studied and analyzed for 
the purposes of motions addressed to that pleading and of trial. After out- 
lining several motions challenging this pleading, I decided not to press 
them but rather to prepare for trial. : 

My own time between the dates set forth in this adfidavit was con- 
stantly filled to overflowing with numerous conferences with plaintiffs or 

with witnesses adduced by plaintiffs or with legal and factual research to 
meet pending or contemplated motions and the forthcoming trial. I repeat 
in this connection that no less than ninety per cent of my waking hours 
394 were, invariably and throughout the entire pendency of the action, 
devoted to this case. 

On October 18, 1957, a further lengthy affidavit grepared and signed 
by me was filed. Thereafter, on October 21st, we filed affidavits by John 
Cunningham, Michael J. McInerny and John Calvocoressi. On the same 
day, we received and studied (immediately and for days afterwards) an 
amendment to the defendants’ answer to the amended sipiatax and an af- 
fidavit of John F. English and Exhibits A-1 through Ant and Exhibits B and 


C; as well as motion papers by defendant International Organization to dis- 


. 
solve the temporary restraining order, to dismiss the rule to show cause 
° 
which had been granted by Judge Letts, and to dismiss the amended com- 
| 
* plaint; and a notice by defendant for the taking of depositions of plaintiffs 


as well as an affidavit of Einar Mohn and Joseph Konowe with numerous 


exhibits. On the same day, Martin F. O'Donoghue and his associates 
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appeared for all of the named defendants who had not appeared up to that 
date. Also submitted on October 21st were the answers of these defend- 
ants. 

On October 22, 1957, we filed an affidavit of Tony Bai prepared by 
my office. 

Argument on this second application for a preliminary injunction re- 
quired two days. My best recollection is that I argued for about 4-1/2 
hours in support of said application. Mr. Dodd had briefly and prelim- 
inarily addressed himself to defendants’ motion to dissolve the temporary 
restraining order and to dismiss the rule to show cause. I addressed 
myself entirely to the merits of the complaint and other papers and facts 
upon which we sought the preliminary injunction. 

As the record shows, my oral presentation dealt exhaustively with 
defendants’ actual and potential arguments and was designed to refute the 

395 | legal and factual contentions made on their behalf. In that connection 
I had interrogated one of the investigators (Michael McInerny) of the Mc- 
Clellan committee, whom I had presented as the sole witness supporting 
my application for a preliminary injunction. I had set forth in the affida- 
vits which I presented more than fifty grave charges against Dave Beck 
and more than eighty charges against James R. Hoffa. Although challenged 
to do so by the numerous charges of grave misfeasance and malfeasance, 
defendants produced no witnesses and did not offer to do so. 

After hearing the lengthy arguments from both sides, the Court 
granted plaintiffs' motions from the bench, and I was directed to prepare 
findings of fact and conclusions of law. 

I worked past midnight dictating the first draft of the findings of fact 
and conclusions of law, and subsequently I worked many hours alone and 


with Mr. Dodd and our associates, editing and improving the same. These 
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were filed as proposed findings of fact and conclusions of law on October 
23, 1957. Defendants also filed proposed findings of fact and conclusions 
of law on the same day, and I studied and analyzed the Lome as well as 
briefs and memoranda submitted by defendants in that connection. 

On that day, namely, October 23, 1957, Judge Letts signed the 
findings of fact and conclusions of law in the form in which I had dictated 
and edited them, except for one relatively inconsequential finding of fact 
which was stricken from the document. Judge Letts also handed down his 
order denying defendants’ motion to dissolve the temporary restraining 
order and to dismiss the rule to show cause as well as the amended com- 
plaint. He also handed down his order granting the preliminary injunction 
for which I had argued. Bond was fixed in the sum of $100, 000, which, on 
Mr. Dodd's and my request, was again obtained through the good offices of 
Peter Hoguet, Esq., who, with me and the plaintiffs, signed the supporting 


indemnity agreement. 





396 Defendants filed a notice of appeal and obtained from Judge Letts an 





order transmitting the original records and transcript of testimony to the 
United States Court of Appeals. I examined said partes! and the order direc- 
ting defendants to pay into the Registry of the Court $250 in lieu of posting 

| 
acost bond. The next day I examined the defendants' notice of appeal and 
began to outline my oral argument and written brief for the Court of Appeals. 


9. Argument of the appeal, motions and proceedings 


o relating thereto; and other pre-trial proceedings: 


On October 25, 1957, we examined and approved the stipulation grant- 
ing extension to November 4, 1957, for the filing of sucleione, On the same 
6. day, I discussed with my associates the denial by the Caure of the oral mo- 
tion made on October 21, 1957, to calendar the case. During all this time 


I continued unremitting efforts to prepare the case for trial. 
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Thereafter, and until October 3lst, I continued to work on my oral 
aed written presentation for the forthcoming appeal to the United States 
Court of Appeals. 

Thereafter, I appeared before the United States Court of Appeals for 
the District of Columbia to argue the merits of the case for the preliminary 
injunction and to argue against defendants’ motions in that connection. Mr. 
Dodd had first addressed himself to the argument of the questions of juris- 
diction and service, matters which I, too, had researched and studied. 

The following day the Court affirmed Judge Letts' decisions (with an in- 
consequential modification made with my consent). 

On October 31, 1957, plaintiffs’ motion in the preparation of which I 
had participated, was argued by Messrs. Cohen and Kaplan (as I recall it) 
for the purpose of setting aside the bond and discharging surety. 

397 On November 6, 1957, defendants filed their papers in opposition to 
plaintiffs’ motion to set aside the bond and to discharge the surety; and on 
the same day, defendants served notice upon plaintiffs for the taking of 
depositions, for which I began to make all necessary preparations. 

On November 7, 1957, there was presented to the Court a motion on 
behalf of plaintiffs for the production of certain documents. While I did 


not personally argue this motion, the theory and papers for it had been pre- 





pared with my participation. 


On November 13, 1957, defendants filed papers in opposition to 





plaintiffs’ motion for production of documents, including an affidavit of wid 
John F. English which I eventually studied and analyzed. iy 
: During this time I attended, on behalf of plaintiffs, a two-day exam- 4 

ination before trial in New York City of various plaintiffs. Upon my advice - 
> 


they had refused to respond to certain questions because they and I feared 


reprisals against the persons who would have to be named in answering > 





398 
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those questions. As a result, defendants eventually ee a motion to 
compel plaintiffs to answer such questions in discovery examination. 
On November 19, 1957, I argued this motion before Judge Letts, 
telling the Court that I had refused to assume the responsibility of requir- 
ing the naming of persons against whom reprisals aight be visited. 


On November 21, 1957, Judge Letts signed the order requiring plain- 


tiffs Cunningham and Boggia to answer the said questions and requiring 





Cunningham to produce certain documents at a deposition set for November 
22, 1957. i 

On November 22, 1957, I appeared at the offices of Edward Bennett 
Williams, who had appeared in the case on November 19th as attorney for 
defendants, and there represented plaintiffs Cunningtads and Boggia on 


their examinations before trial, minutes of which are filed herein. After 





the examinations, Mr. Williams discussed with me, briefly and without 


prejudice, the possibilities of a settlement of the case without trial and 

further litigation. 

10. Preparation for trial: 
; | 


During the entire time between the argument of the appeal respecting 


the second preliminary injunction on the 23rd day of October, 1957, and 





December 2d, when the trial began, I devoted at least ninety per cent of my 








work-time to the preparation for trial, to the interviewing of witnesses 
personally or by phone, to the guidance and titarelewing of investigators, 
to the development of trial strategy, and to the preparation of a trial mem- 
orandum. In that connection, I studied and analyzed, among other things: 


(a) The AFL-CIO Constitution of 1955 and the various Ethical Codes 





prepared under the auspices of that Constitution by the ‘AFL-CIO Ethical 


Practices Committee. 
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(b) The Rosters of Local Unions issued by the International Organ- 
ization since October 1, 1955 (for the purpose of computing the number of 
unions in trusteeship, for the purpose of studying the availability of wit- 
nesses, etc.). 

(c) The Constitution of the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America which had been adopted 
at the Convention held at San Francisco, California, on August 11 to August 
15, 1947, as well as the Constitution of the same International which had 
been adopted at the Convention held in Washington, D. C., September 9 to 
September 14, 1940. 

399 (d) The 1952 Constitution of the International Organization as adopted 
at the Convention held at Los Angeles, California, October 13 to October 
17, inclusive. 

(e) The Proceedings of the Conventions held in Los Angeles in 1952, 
in San Francisco in 1947, and in Washington, D.C., in 1940. (I studied 
these Proceedings with especial care in order to detect patterns of conduct 
in the handling of elections and conventions and in order to study the methods 
by which constitutions were approved and adopted by the International Or- 


ganization. Especially did I analyze the discussion and derivation of the var- 





ious crucial sections pertaining to the selection or election of delegates and 


the conduct of conventions. ) ‘ 
(f) The Proceedings of the 1947 Convention of the International Or- , 

ganization at Miami Beach, Florida. By research and analysis devoted to " 

these and other similar materials (many of which later became plaintiffs' 

exhibits during the trial), I ascertained that the published minutes of the , 

daily sessions at Miami Beach, Florida, contained much evidence support- : | 


ing my basic contention that the 17th Convention had been rigged and con- 


trolled by Beck and Hoffa for the perpetuation in power of themselves or 








cv | 





those friendly to themselves. I ascertained from the same source that 
many of the contentions which I had incorporated in the Lompinint, the 
amended complaint and the supporting affidavits, were confirmed by the 
spontaneous remarks and observations of a few courageous delegates who 
attended the Convention. At the same time, a number of the defendants 


and those in concert with them were reported to have made admissions 
| 





P against interest in these same minutes. 
(g) The Report of the Ethical Practices Committee of the AFL-CIO, 
which condemned the defendants in this action and which recommended 
: ouster of the Teamster Organization from the merged (AFL-CIO) group. 
400 Among other things, I spent hours trying to track! down a copy of the 
so-called "Kaplan Report’ (which defendants subsequently furnished and 
most copies of which had been, I was informed, destroyed by defendants) 
concerning the seven “paper. locals involved in the previous litigation, 
Lacey v. O'Rourke, which I had successfully conducted in the United States 
District Court for the Southern District of New York. ) 
od ‘ 
Almost daily I consulted with actual or potential witnesse Ss, many of 
! whom gave me information but in the end refused to take the stand because 
they were too frightened or intimidated to do so. Thus, the situation of 
a virtual tyranny and dictatorship and sometimes corruption and racketeering 
which obtained in a number of locals throughout the country with the actual 
permission or encouragement of the defendants became clear tome. Be~- 
i : ccuse there was so much material to choose from, I faced the difficulties 
to which the French refer by the phrase “embarras de richesse, “and I 
had to decide, for the preparation of my trial memorandum, upon an ap- 
. proach by way of a fair sample rather than full coverage of the 891 locals 


spread throughout the United States, Alaska, Hawaii and Canada. The cost 


of an actual canvass of all of these locals would have been prohibitive and 


| 
would have required inordinate lengths of time. | 


| 
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11. The trial: 

The actual trial consumed 22 trial days, commencing on December 
2, 1957. I was present in court and participated in the trial during 20 of 
these 22 days. I was the interrogating counsel representing plaintiffs dur- 
ing the examination of one-half of the witnesses who testified for plaintiff. 
Their testimony covered more than two-thirds of the pages of testimonial 
evidence in the record. I had also, as already indicated, represented the 
plaintiffs as interrogating attorney on all of the examinations before trial 
of the plaintiffs. 

Moreover, I had prepared myself to interrogate the following wit- 
nesses who, at the last moment, were examined either by Mr. Dodd or 
Mr. Blumenfeld: George Becker, Brownie Moore, Willie Bennett, Ernest 
de Mont, Chet Decker and Joseph Burns. 

Even where I did not actually interrogate witnesses, I participated in 
the trial by being present, by planning the strategy of the trial as the archi- 
duet of the case, and by consulting with Messrs. Dodd and Blumenfeld with 
respect to their examination of witnesses. 

All during the trial period I interviewed witnesses, sometimes before 
Bemaleia gt after dinner, and, on occasions, during recesses in the trial. 
Moveover, I had prepared and planned the examination of potential witnesses 
who eventually failed to respond to our invitation to testify, such as George 
Meany, Milton Stanfil, Harold Cross, Thomas Hickey, Thomas Strong, 
Lester Connell, John de Lury and many others. 

12.. The Consent Order: 

Shortly before the Christmas recess of 1957, Mr. Williams, as coun- 
sel for defendants, during a recess in the trial, suggested to me a meeting 
at his office for the purpose of “shortening the trial." He asked me to ar- 


range a conference with himself and his partner, and myself and Mr. Dodd. 


-_-  &4«dg, 
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Eventually I prevailed upon him to permit Mr. Blumenfeld, also, to attend. 
This was our first conference aimed at exploring the idea of a consent or- 


der to obviate the necessity for further trial. After serious considerations 


of Mr. Williams’ proposal on that and on subsequent days, I adhered to my 


initial impulse in this connection by refusing to be party to a consent order 


such as Mr. Williams proposed, because it contemplated the installation 
of Mr. Hoffa as president for a full term. | 

After some weeks, Mr. Blumenfeld and Mr. Dodd elicited my per- 

402 mission for continuation of "settlement" talks i Mr. Williams and 
Mr. Cheyfitz. I gave my consent on condition that no settlement should be 
a settlement "in principle’ or in general terms. I wanted specific and ex- 
press language as a basis for determining whether the settlement would 
meet with my and my clients' approval. There aventualiy resulted specific 
drafts of a new consent order which was submitted to me for my approval. 

I prepared a written counter-proposal incorporsting certain improve- 
ments I deemed necessary. Inthe interim, Mr. Williams prepared still 
another draft of a consent order. My counter-proposal and Mr. Williams' 
final draft furnished the basis for a meeting at Mr. Williams’ office attended 
by Mr. Williams, Mr. Cheyfitz, Mr. Dodd, Mr. Blumenfeld, one of my 
clients, Mr. Cunningham, my chief investigator, Pat Kennedy, and myself. 
I had always conditioned all settlement negotiations _* formulation of a 
written draft approved by the thirteen plaintiffs. Several further confer- 
ences, with negotiations extending far into the night, followed this one; and 
eventually a draft of the consent order meeting with my approval was forth- 
coming. : 

I then met for hours with my thirteen plaintiff clients in New York 


City and went over the proposed consent order in detail with them. They 


approved on condition that I would accept their nomination as a member of 
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the Board of Monitors. In that connection they requested that I prepare a 
designation in writing, which all thirteen of them signed, naming me as 
their choice for the Board of Monitors. This they subsequently filed in 
court by presenting it personally to this honorable Court. Subsequently I 


met the thirteen plaintiffs in Washington, D.C., where we again studied 


-«™" 


each provision of the final draft of the consent order. 

Thereafter came two conferences in Chambers separated by about 

403 a week's time. Since the Court participated in these, they need not 

be described. As a result, on January 23, 1958, an order was entered 
dissolving the preliminary injunction entered in this cause on October 23, 
1957. Negotiations between the attorneys for the parties and this Court's 
recommendations caused the provisional officers elected at the 17th Con- 
vention to be made parties defendant, and Mr. Williams appeared as at- 
torney for all of these added parties defendant, who adopted the answer 
theretofore filed as well as the entire record in the case up to that date. 

On January 31, 1958, the consent order herein was executed and 
filed, and the Board of Monitors, including myself, was appointed. On 
that day the Monitors had their first meeting. 

TV. 
As to the Presentation of this Application 

Since January 31, 1958, Ihave been devoting most of my time to my 
function as a member of the Board of Monitors herein. 

In view of the fact that the attorneys for the parties have not been 
able to agree upon the fee to be paid to the attorneys for plaintiffs pursuant 
to the consent order, and the fact that the attorneys for plaintiffs have been 
unable to. agree amongst themselves, I have decided that, while continuing 
to represent the plaintiffs herein, I should retain the firm of which Bartley 


C. Crum, Esq., is a partner, as my attorneys to represent my interests 
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in the litigated motion thus made necessary with xecepenk to fees and ex- 
penses. I have decided upon this course because I feel that my time should 
be left as free as possible for the more important cuvetlen of Monitor, dur- 


ing this stage of the case. 


| 
| 
| 


Vv. 


Considerations Pertinent to This Application 


The authorities, when analyzed, isolate various standards applied by 
the courts in fixing compensation in cases of this general nature. In this 


section of my application, I respectfully set forth the facts applicable to 


the standards indicated. 


l. The contingent character of the 
compensation of plaintiffs counsel: 


The purpose of the instant action was to further the interests of the 





defendant Union and all the members thereof; it was not to vindicate any 
personal or private interests of the plaintiffs--except as members of the 
defendant Union, along with all other members. When the plaintiffs retained 
me they were not prepared--and I understood this fully--to pay personally 
for my services, and I assured them that I would not look to them for com- 
pensation, but would look to the defendant Union in the event the litigation 
was productive of benefits to the Union and its memberkbin. I advised them 
in this connection, that in the event the litigation was unsuccessful and I 
was unable to prevail upon the Court to grant an sitewange charged to the 
Teamsters Union, I would regard my undertaking of the case as a public 
service and as a defense of sound trade unionism, and would never seek to 
charge them personally for my services. ! 

In short, my undertaking was entirely upon a contingent basis, con- 
tingent upon the production of benefit and upon my ability to obtain a direc- 


tion from the Court making the reasonable value of my services a charge 


against the Teamsters Union. 





42 

The theory on which I proceeded was somewhat similar to that gen- 
erally involved in minority stockholder litigation, in which, where benefit 
405 is produced for the corporation and its stockholders, the corporation 
is required to defray the legal expenses of plaintiff stockholder's attorney; 
and where the action is unsuccessful, the attorney receives no remunera- 
tion. I have conceived this action as one calculated to restore intra-union 
democracy, freedom from dictatorship and honest stewardship of union af- 
fairs and finances; as one concerning the duties and responsibilities of the 
union officials owed to the union, and involving charges of misconduct 
against these officials with respect to those duties and responsibilities, 

and the attempt to rectify them. I expected that in the event I was not suc- 
cessful I would receive nothing; but that if I succeeded in producing a situ- 
ation which required adherence to proper standards and which provided 
some assurance of the cessation of misconduct, I would be compensated 
for my services out of the funds of the beneficiary of those services, namely 
the Teamsters Union, as representative of the body of its membership. 

The risk thus entailed was quite substantial: It involved not only the 
possibility that I would receive nothing for my services over an extended 
period, but the possibility that I would suffer a substantial loss--since a 
large overhead is involved in the conduct of this kind of litigation. 

My co-counsel in this case whose services plaintiffs enlisted upon my 
recommendation, subsequent to my being retained, as I have indicated, 
thoroughly understood the basis on which I had been retained and they, too, 
undertook to render their services and utilize their facilities on that same 
basis. 

3 I respectfully emphasize that to describe the retainer of plaintiffs' 
counsel herein as “contingent ™ scarcely begins to indicate the degree of 


risk assumed by them that their services might remain uncompensated. 
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406 The nature of the case and the proposed defendants therein made it 
inevitable that the degree of risk--or the extent of the contingency--would 
be maximal. ! 

Hereinafter I refer in summary fashion, not only is the complicated 
legal and factual problems and the unprecedented caviar of this litigation, 
but also to the nature of the defendants against whom this litigation was 
proposed and was prosecuted--the safeguards surpounting unions, the re- 
sources of this defendant in particular, the difficulty of obtaining witnesses, 
etc. These are matters which made the likelihood of success and, by the 
same token, the possibility of obtaining compensation, quite remote. It 
required, if I may be pardoned for so stating myself, considerable forti- 
tude to undertake the case: many--doubtless most--attorneys would have 
rejected a contingent retainer in these circumstances. | 
2. Difficult and complicated factual problems: 

Some idea of the nature and extent of the case, factually considered, 
can be derived from contemplation of the conceded fact that the Teamster 
Organization is the largest trade union in the world, comprising 891 locals 
and numerous other subordinate bodies (four Conferences and almost fifty 
Joint Councils). It had attracted widespread derogatory attention because 


of the revelations of the McClellan Committee followed shortly by the 


equally startling revelations of the AFL-CIO Ethical Practices Committee. 





The International officers and the International Organization itself had been 
closely involved in a number of scandalous problems (such as the extended 


litigation in which I had participated in the United States District Court for 





the Southern District of New York concerning the rigged election in Joint 


; Council 16). | 

‘ | 

( The sheer physical job of making adequate contact with such a far- 
| 


| flung organization distributed into so many units was so enormous as to be 
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407 | discouraging at the start. Merely to understand the particular and 
pressing problems of some of the individual local unions and other sub- 
ordinate bodies took, literally, weeks of research and study. In order 
properly to appreciate the maladministration of the International, one had 
to understand the impact of that maladministration upon concrete situations 
in individual locals. For instance, Local 445, located in Yonkers, New 
York (Mr. Ted Daley of that Local had been one of the witnesses called and 
interrogated by me in this case), had presented a picture of five years of 
racketeering, extortion and misfeasance which resulted in a bitter and ac- 
rimonious controversy between the then officers Stickel and Massiello and 
their henchmen (Stickel and Massiello are now in a federal penitentiary 
after having been convicted of extorting $64, 000 from eight employers) on 
the one hand, and Ted Daley representing the decent rank and file of the 
union on the other. 

To come to grips with this situation meant studying and attempting 
to organize facts and events which had occurred over an extended period 
and, incidentally, studying the numerous law actions by which the rank and 
file sought to reassert their rights within the local. This in turn meant 
numerous conferences with Mr. Daley and with his attorneys, Messrs. 
Martucci and Ortale, and examining and evaluating lengthy legal papers 


beginning with a motion made several years ago to prevent a trustee ap- 





pointed by the International Organization from taking over the affairs of 
Local 445. 

: I had myself handled the Rabinowe case in Westchester County in- 
volving Teamster Local 456 where, union agents and officers had partici- 
pated in criminal conduct, including kidnapping and highway robbery; and 


I know how complex were the facts there involved. 








| 
| 
| 
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Another example of the complications of the fact issues involved is 


Py { La Pie 


provided by the "paper local situation as it was revealed not only in the 
408 litigation which I conducted in 1956, but more importantly as it was 
spread, in all of its varied facets, through Parts 10 and 1l of the Hearings 
before the Select Committee on Improper Activities in the Labor or Man- 
agement Field of the 85th Congress, Ist Session. As set forth in these 
hearings, the story of the paper locals covers 906 pages and involves the 
testimony of almost fifty witnesses. This story had to be read and studied. 
The New York City prelude to the instant litigation in the District of 


Columbia was, however, only one aspect of the whole story of intra-union 





corruption and dictatorship which had to be studied. In/order to prepare 
witnesses for trial one must first study and know the full picture, and only 
then can selection of the evidence relevant to the case itself be made. I 
had to familiarize myself with numerous cases of this kind (such as the 
situations in Locals 808, 445, 46, 327, 530, 251 and many others). 


3. Difficult and complicated legal problems: | 


There was no precedent for the present case. Whatever precedents 
were on the books were discouraging to an attorney for plaintiffs. Most of 
the courts had prevented, or made extremely difficult, access to judicial 
remedies by a more or less strict application of the dostrine of exhaustion 
of intra-union remedies. Most lawyers who were familia with labor law 


discouraged the very idea of this type of litigation as futile and a waste of 





time. The daring involved in an attempt to reverse, without precedent, the 
quinquennial convention of the largest union in the United States would dis- 


turb most judges and lawyers. 





Litigation of this kind would during the trial develop numerous and 


perhaps novel questions of the law of evidence. At the stage of the appli- 


cations for preliminary injunctions, it would involve many aspects of the 
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409 labor law uncharted by statute or by the courts. It would require 
careful research into the law (and facts) pertaining to irreparable damage, 
jurisdiction, service of process, exhaustion and finality of internal remedies, 
the rights of rank-and-file members under union constitutions and under the 
law, the rights of union officers, rights of private organizations, constitu- 
tional law, etc. Many of these questions would be close ones, as evidenced 
by the action of the Court of Appeals and the Chief Justice of the United 
States respecting the first preliminary injunction herein. 
4. The need for courage: 

The unwonted character of the case and the gravity of the contentions 
made against the largest union in the world called for courage of a high or- 
der, both from the plaintiffs and plaintiffs' attorneys, to say nothing of 
plaintiffs’ witnesses and informants. The very fact that no such action had 
ever been attempted was significant and disconcerting. In effect, plaintiffs 
were seeking to be successful where district attorneys, Congressional com- 
mittees and courts had signally failed over many years. For it cannot be 
denied that the situation of corruption, maladministration and irresponsibil- 
ity rampant within the Teamster Organization was not the product of merely 
recent machinations, guile, neglect or cowardice. They had grown over the 
years. These machinations, in effect, had been permitted by authorities 
which had failed to establish proper financial or legal standards to compel 
sound trade union stewardship. 

There was, in addition, the patent and inevitable practice of corrupt 
labor union leaders who would always pretend that any attack upon them was 
an attack upon unionists or trade unionism in general. Every attack on 
trade union leaders was made to appear in some quarters as a subversion 
of the Bill of Rights. More than that, the attack upon the practices of an 


affluent trade union which had prodigally dispensed large sums of money in 
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| 
| 
various channels, would certainly meet determined opposition not only 


410 from the union's officials but from the beneficiaries of its largesse. 


| Over a long period of years, rank-and-file members had been despoiled 


| 


| of the very civil liberties which the Supreme Court had constantly and 


properly guaranteed to Communists and criminals. 





It required, therefore, initial courage and sentinding fortitude to in- 
stitute and to wage such an action without extensive fuse and against such 
odds, and with the prospect of non-payment for one's weeniteen: The plain- 
tiffs were operating literally on shoe-strings while the defendants had under 
their dictatorial control a vast organization spread throughout the United 
States, with almost unlimited financial resources; and defendants had, too, 
a national organization which by mere phone call could een a vast in- 
vestigational machine. 


5. The volume of work entailed and the 


time, speed and dispatch required: 


Merely to go through the civil docket or the court file in this case 


is to provide a demonstration of the immepse amount of work and time 

which the prosecution of this case by the plaintiffs' attorneys involved. I 

respectfully incorporate herein the entire court file and all the papers, 
briefs and memoranda therein, by this reference thereto, as though the 

same were annexed hereto and submitted as part of this application. 

But neither the docket nor the court files could begin to outline the 
immense amount of background investigation, research, study and read- 
ing which preparation for the trial and the conduct of the trial entailed for 


me personally (and, to a more limited extent, for Mr. Dodd as well). 








One of the gravest difficulties with which counsel for plaintiffs had 


to cope was the constant need for speed in handling the problems involved. 
| 


1 


411 The need for speed with respect to the first application for prelim- 


inary injunction is obvious. The deadline was fixed by the initial date for 
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the convention. I worked between that limiting date (September 30th) and 
the previous July lst when the case was first presented tome. There 
could be no better demonstration of the need for speed than the fact that 

we had to go from a District Court on a Friday afternoon to the Court of 
Appeals for the District of Columbia on a Saturday morning to the Supreme 
Court of the United States on the following Monday morning. After the con- 


vention was held and the application for the second preliminary injunction 



















was made, the need for speed again became manifest. We did not want the 
decisions and elections of the 17th Convention to become effective uncon- 
ditionally. Then, the need for speed in preparation of a trial involving 
such tremendous issues is apparent from the face of the proceedings. 

| The pressures involved were enormous. The work which normally 
in a litigated matter such as this might be extended over years, had to be 
vaoremsed into a much shorter period. I, and doubtless my co-counsel, 
worked continuously under great tension, and the drain on my energies was 
uae considerable. It is almost impossible in a statement such as this fully 
to indicate the dimensions of the work involved and the extent of the effort 


entailed. 


6. The novelty and importance of the approach and 
the unprecedented nature of the plaintiffs’ case: 


I had personally researched all of the relevant labor cases within the 
jurisdictions of the United States and of the various states, and, as I have 
indicated, I have been unable to find a single case which could serve as an 
exact precedent for the present case. Both in the scope of the relief sought 
and in the purview of the issues involved, the present case was, as my re- 
search indicated, without precedent. It has resulted, for the first time in 
the history of the United States, in the partial receivership of a large union 


based not on lack of money but on lack of morals. Our national courts and 
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412 laws have, under this novel and revolutionary precedent, proven 
superior to the usurped but considerable power of labor union leaders who 
seemed to think they were accountable to no one. | 

It has now been established and admitted (since we have a Consent 
Order) that even the largest union in the world, in such a case as this one, 
| 
must submit itself to court scrutiny and control and must obey the law of 
the land. Its powerful labor leaders have met the obstacle of American 
justice in the full career of their lust for power and their almost habitual 
suppression of the rights of rank-and-file members. Out of this litigation 


has emerged a Consent Order which has, in effect, anticipated the present 


Administration's announced program of labor moral reform and that of the 





recent McClellan Committee Report, to say nothing of the tentative pro- 
gram of reform which has been receiving notoriety recently in various 


states. 


The attorney for the International Brotherhood of Teamsters has sug- 
gested in a speech to this Court on the occasion when this Court approved 
and signed the Consent Order that the latter has effected something “at a 

| 


constructive level for the benefit of those men who work and who pay dues 


for the privilege and right of belonging to a union. " 
Moreover, this Court itself, in commenting on the Consent Order as 
a “magnificent disposition’ of the case, emphasized its importance and its 


novelty by saying, "This case has dealt with human rights and when we 
| 
undertook to understand the problems which were presented by these pro- 


ceedings we discovered that they all go back to the rights of the rank-and- 
file membership, and that membership is numerous, some million and a 


half I believe. We are dealing with the rights and the opportunity of many 


worthy men." : 
7 | 
Our case sets an invaluable precedent. | 


| 
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7... The standing and competence of opposing counsel: 


Any lawyer taking such a case as this would have to reckon with the 
inevitable fact that he would eventually have to meet in the courtroom with 
some of the most capable attorneys who could possibly be hired. He would 
have the disadvantage of having to rely upon an appeal to the public for 
funds to defray investigation and travel expenses, whereas his adversary 
would have a large and powerful organization equipped to furnish money, 
lawyees and investigations. 

The standing and demonstrated competence of opposing counsel in 
this case are manifest from the Record. They are factors to be considered 
in appraising the services rendered by plaintiffs’ attorneys. This was not 
a litigation in which plaintiffs’ attorneys could forge ahead to planned ob- , 
eo over weak or incompetent opposition. Whatever plaintiffs’ attor- 
neys accomplished in this case was accomplished against the best and most 
capable and resourceful type of opposition a lawyer can meet in our courts. 
8. ‘Resources of defendants: 

The financial and investigational resources of defendants have al- 
ready been adverted to. By contrast with the meager means available to 
plaintiffs in this respect, they highlight the difficulty of this case and the 
value of the services rendered by plaintiffs’ attorneys in reaching a desired 
and unprecedented result. 

The defendants in this case were able to retain at staggering costs 
high-priced public relations firms whose job it was to mold public opinion 
er plaintiffs and their attorneys. It cannot be said that their efforts 
were altogether without effect. Indeed, as a Gallup poll in this connection 
showed last year, this public relations strategy was successful with at 


least 25% of the membership of the Teamsters who regarded the plaintiffs 
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and their attorneys as little short of scoundrels. It also had an in- 
calculable effect upon the public in general and upon the rank and file and 
indeed the whole officialdom of the International Union sed its subordinate 
bodies, because it prevented, in many cases, witnessed (some of whom 
would confidentially volunteer information) from taking the stand in a public 
trial; and it effectively prevented the vast majority of anion officals from 
aiding the rank-and-file movement. | 
9. Difficulty in obtaining witnesses: ! 

The Teamster Organization, like a number of other trade unions, 
was a strictly operated oligarchy. It was an exemplar of those unions to 
which Professor Cox referred when he wrote: "The governing body is the 
annual convention to which the locals send delegates in ee to their 
strength. Between conventions the elected officers, and elective counsel 
and an appointed staff, manage the International. Althgugh democratic 
procedures have been written into the constitution and by-laws, some In- 
ternationals are dominated by a relatively small body of officers who have 
built up a personal following and control the committees and other machin- 
ery of the annual convention. " : 

Here in the Teamster Organization was such centralized power and 
such diffused legal responsibility as amounted to sheer irresponsibility. 
The top brass of the Teamster Organization naainbatiaed a virtual dictator- 


| 


ship largely by use of the weapon of trusteeships and by the activities of 





International organizers holding office only while they maintained the favor 
of the ruling hierarchy. The control which union officers maintain over 
the job of rank-and-file workers dotted the I and crossed the T in this re- 
spect. | 

The result was an almost universal reluctance on the part of rank- 


and-file members to testify in this case. Some of this reluctance 
| 


| 
! 
| 
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was traceable to a warped ethics against “squealing. " Some was the prod- 
uct of intimidation or fear of offending the ruling powers in the union. Some 
y the product of a naive theory that the union's dirty linen should be washed 
inside the union and not in the courts. The effect of defendants’ public rela- 
tions expenditures has already been indicated. The net result was that im- 
portant potential witnesses never became actual witnesses because they 
feared to testify. 
10. Safeguards shielding labor leaders: 

Dean Roscoe Pound not long ago highlighted the special immunities 
of labor union leaders in a study entitled “Legal Immunities of Labor Unions. " 
In that work the author suggests that these special immunities rest on four 
established features of American labor law as developed through legislation 
or the absence of required legislation within the last generation: 


"(1) Substantial elimination, as against labor organization, of 


—* 


what in practical effect is the assured method of enforcing the law applica- 
ble to everyone else. 

"(2) Refusal of labor organizations to be treated as legally re- 
sponsible organizations by becoming incorporated and so legally tangible 
entities. 

"(3) Not distinguishing unlawful action by labor organizations, 
their leaders and their members, done outside of the employer-employee 
relationship, from practices in that relation. 

"(4) Committing all oe affecting labor organizations to an 
administrative agency instead of confining its jurisdiction to matters in- 
volved in the employer-employee relation. " 

. As a result of these special immunities of labor union leaders, the 
416 grievances of the working man have become numerous and very real. 


Under the doctrine of exhaustion of intra-union remedies, these grievances 


! 
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are (always initially, and in practice almost always finally) surrendered 

to the tender mercies of the union autocrats. They most perfectly exemplify 
the old saw to the effect that "justice delayed is justice denied. "In almost 
every other social area, the governments of the United — and its com- 
ponent states have followed a general policy against contentration of un- 

checked power. In the field of labor union operation, hqwever, the powers 

of labor union leaders are generally unchecked and the Hapless workers are 
as impotent before the power of corrupt labor union leaders as is, in many 
instances, the often less innocent but also hapless employer. 

It was against this tide of overwhelming power that plaintiffs' attor- 
neys had to set themselves and had to seek preliminary injunctions in an 
atmosphere that more or less regarded injunctions against labor unions or 
labor union leaders (regardless of their conduct) as ee of a desecra- 
tion. : 


1l. The responsibility resting upon plaintiffs' counsel: 


The tremendous responsibility resting upon plaintiffs’ counsel in this 





case comes from the significance of the rights asserted, the remedies 


1 
' 


sought and the fact that this was an action in which they literally represented 





a million and one-half members of the International Organization. As Court 


: officers, plaintiffs’ attorneys were mediators of federal justice to the Team- 
ster Organization and its vast membership. Moreover, the responsibility 
of plaintiffs' attorneys to this Court in a matter involving such a novel and 
: creative approach to a national problem and sucha startling precedent was 
as great as its responsibility to the membership of the International Organ- 
| 
ization. | 
4 417 


12. Preoccupation with this case prevented acceptance of other cases: 


My almost complete preoccupation with the present case has not only 


prevented me from accepting a number of retainers in other matters, but 
| 
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has prevented me from working, as I should otherwise have worked, upon 
a ciate in the field of international law which probably would have taken 
me by this time to the Court of International Justice at The Hague. 
13. The result obtained: 

The Consent Order represents a clear-cut victory for the plaintiffs. 
The — way to understand the value of the Consent Order to the plaintiffs 
and the dimensions of their victory is to compare what they achieved by 
the Consent Order with what they demanded by the complaint: 

| (a) They complained that the officers elected at the 17th Convention 
had not been properly elected and are not de jure officers. Under the Con- 
sent Order, they are merely provisional officers. They are subject to 
ouster by this Court for good cause shown. 

(b) They complained that because the 17th Convention was rigged, 
as the Court itself found in its Findings of Fact and Conclusions of Law, 
the million and one-half members of the International Organization ought 
to get a new and fairly conducted Convention as soon as feasible. Under 
the Consent Order, they will, after a reasonable cooling off period, get 
such a convention and it will be under Court supervision. 

(c) They claimed that the members of the International Organiza- 
tion were entitled to honest and fair elections of convention delegates from 
the 891 locals affiliated with the International. In this connection they had 
contended that the delegates to the 17th Convention had not been properly 

| selected or elected as required by the then Constitution. Under the 
Consent Order the plaintiffs get new, secret elections of delegates, pur- 
suant to Court-imposed standards insuring intra-union democracy. 

| (d) Plaintiffs complained that conflicts of interest and dishonest 
stewardship of union funds and property constituted glaring abuses within 


the International Organization. By the Consent Order the Court requires 
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that defendants divest themselves of conflicting interests and it mandates 


honest and ethical handling of union funds and property pursuant to standards 


such as are called for in the AFL-CIO Ethical Practices Codes and by the 


legal requirements imposed on fiduciaries. 


(e) Plaintiffs complained of intra-union dictatorship and a resultant 
widespread denial of democratic and constitutional etellts of members and 
of subordinate bodies. The Consent Order in effect doubide such dicta- 

| 
torship, establishes industrial democracy within the union and provides a 
watchdog committee called a Board of Monitors to entorwe the order. It 
obviously rests upon the Monitors to establish and eatonws a code of fair 
hearings, a code of fair elections, a code of fair conduct of union meetings, 
and a code setting forth a bill of rights for union members. 

(f) Plaintiffs complained that neither Beck nor Hoffa was a proper 
candidate for office in the International Union. However, because of the 
preliminary injunction, Beck and his associates continhed as hold-over 
officers without the surveillance of Court officers or the Court. Therefore, 
plaintiffs had the choice of (1) continuing the litigation to ultimate victory 
while Beck and his associates controlled the International without Court 
direction for about two years of litigation and appeals, = (2) permitting 
Hoffa, pursuant to the Consent Order, and his associates, to act as provision- 

al officers under Court control now. By agreeing to the Consent Or- 
der, plaintiffs chose the second alternative as the better one. Hoffa is not 
the General President, he is the provisional General President; and his 
officers are not de jure officers, they are provisional officers. 

(g) Plaintiffs complained that one of the aspects of intra-union dic- 
tatorship which needed correction was the manner in which constitutional 
amendments were railroaded to adoption at conventions without due deliber- 
ation, fair notice or honest balloting. The Consent Order was in this con- 


nection better than any result which could have been expected from continued 
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litigation. The Monitors have a right to propose constitutional amendments; 
and such proposals must be submitted to the delegates at the next convention 
for their democratic decision. This remedy goes beyond persons to the 
system itself. Similarly, the Consent Order permits the Board of Monitors 
as Court Officers to propose model codes (such as those mentioned above) 
of by-laws for local unions affiliated with the International Organization, 
and the general officers of the International are required to recommend to 
the locals adoption of such by-laws (codes). This will guarantee procedures 
of fair hearing, fair election, etc., at the local level, and thus prevent the 
self-perpetuation in power which has been a major source of problems and 
difficulty heretofore. 

{h) Plaintiffs complained that local unions were put into trusteeship 
and deprived of autonomy in an arbitrary fashion, often for the purpose of 
perpetuating the power of International or local officers. The Consent Or- 
der requires the General Executive Board to review the status of all trus- 
teed locals and to take steps to restore them to autonomy as quickly as this 
eng be done with due regard to the welfare of the members involved. More- 


over, the Board of Monitors is given the power to recommend the removal 


420 _ of trustees and the restoration of self-government to trusteed locals 


with all deliberate speed consistent with the best interests of the locals. 
This must result in Monitor recommendations of standards of fair hearing 
and proof before trusteeships can be established. 

(i) Plaintiffs complained against reprisals taken by union officials 
against persons connected in any way, directly or indirectly, with the 
present litigation. The Consent Order not only forbids such reprisals, it 
requires the General Executive Board itself to bring charges against those 
guilty of such reprisals. A union bill of rights will ban reprisals against 
dissidents within the union and will guarantee freedom of speech for mem- 


bers. 
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(j) Plaintiffs complained of specific abuses which denied to rank- 
| 
and-file members any controlling or democratic voices in their own unions, 
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Internationalandlocal. The Consent Order expressly and particularly re- 

quires respect for a number of democratic standards eaich it spells out. 

The Monitors will doubtless unpack the implications of those standards. 
(k) As Court Officers, the Monitors have the inhérent right to seek 


instructions, interpretations and remedies from the Court where unanti- 





cipated problems arise or where their recommendations are arbitrarily 


rejected by the defendants. 
(1) The Court's jurisdiction continues because the case is not 
closed. If there is serious violation of the Consent Order by the defend- 


ants, including all of the provisional officers, the Court has the power, on 


proper application and notice, to grant such remedy as its reasonable dis- 


cretion dictates. | 
421 (m) Finally, as a token and pledge of their victory, the International 
Organization is required to pay plaintiffs' expenses and counsel fees. 
14. The standing and skill of counsel for plaintiffs: | 
The standing and competency of my associates will sufficiently ap- 


| 
pear from their own affidavits or petition in this matter. I here set forth 








? the information pertaining to my own background, standing, skill, compe- 
tence and reputation in the legal profession: 
(a) I was born in New York City, and received my elementary 
: school education at the Parochial School of St. Anthony of Padua in the 
Bronx, New York City, from which I won a high school iand college scholar- 
P ship for Fordham (it was then called St. John's) High School and College. 


Thereafter I attended Fordham University Law School from which I was 


graduated in 1930. ! 
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(b) After serving a clerkship in the office of Thomas F. Franklin, 
Esq., in New York City, I became a lawyer on the staff of the New York 
State Insurance Department in the Bureau of Liquidations and Rehabilita- 
tions. There I settled or tried, before Official Referees, approximately 
1,000 cases of a varied nature for insurance companies then in liquidation 
or rehabilitation. 

(c) Subsequently, the Superintendent of Banks of the State of New 
York requested the Superintendent of Insurance of that State for the trans- 
fer to the Banking Department of a lawyer experienced in the liquidation 
and rehabilitation of insurance companies. Thus, I became attached to 
the Banking Department of the State of New York for the liquidation of the 
Buedides Company. Iwas in charge of the legal staff employed at the of- 
fices of the Prudence Company in liquidation for the purpose of handling 
the legal problems incident to liquidating that company. In that capacity, 

422 for approximately one year I worked directly under the Superintendent of 
Banks, the Counsel for the Banking Department, and the Special (outside) 
Counsel (Sullivan, Donovan & Heenehan) appointed by the Superintendent of 
Banks for the liquidation of the Prudence Company. There, in collabora- 
tion with a group of bank examiners, accountants and other experts, I 
helped prepare plans for refunding the many certificated mortgage loans 
which had been negotiated and sold by the Prudence Company. 

(d) After about one year of this work, the United States District 
Court for the Eastern District of New York took jurisdiction over the liq- 
uidation and appointed three trustees or receivers to assume control over 
the Prudence Company thus placed under federal jurisdiction. The three 
receivers continued me in office as chief house counsel for the Prudence 
Company, now in federal receivership. I worked in this connection for 


approximately an additional year. Then Iwas retained by Westchester 
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| 
Trustees, who had been designated as such by the Superintendent of Insur- 





ance, for the purpose of aiding the liquidation of millions of dollars worth 
of mortgaged properties in Westchester County, State of New York, and 
did approximately an additional year of this type of work, during which I 
closed titles on real estate properties aggregating several millions of dol- 


lars. 





(e) I was then retained as House Counsel for ie eeceeis Insurance 
Company of America. This company worked exclusively in the field of 
re-insurance or excess insurance. There, in collaboration with others, I 
developed the first retrospective rating workmen's compensation policy 
ever authorized by the Insurance Department of the State of New York. 
Also, in collaboration with the then president of the Excess Insurance 
Company and with the District Attorney of the State of New York, | pre- 
pared for trial the criminal case of embezzlement then pending against the 

423 former president of the Excess Insurance Company, one James 
Gibbs, who, in concert with the comptroller of that company, had embez- 
zled several million dollars therefrom. I was finally successful in per- 


suading the comptroller to give me a full confession which, in question- 





and-answer form, as conducted by me and as recorded by an official court 





: stenographer, comprised some 2, 200 pages. 
(f) In 1935, Fordham University asked me to conduct classes in its 
School of Social Service on the subject of Social Casework and the Law, 
” | This I did for a period of seven or eight years, eondudtinn such classes for 
evening courses. | 
P (g) Meanwhile, a Justice of the Children's Court of the City of New 





York, who had formerly worked in the New York State Labor Department 
as a Referee in Workmen's Compensation cases, suggested my joining the 


! legal staff of the New York State Labor Department as Counsel for the 


| 
| 
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Division of Women in Industry and Minimum Wage. I was interviewed by 
the head of that division, Miss Frieda Miller, and by the then Industrial 
Commissioner of the State of New York, Elmer Andrews. As a result, I 
was appointed as counsel to that Division. 


(h) Some six months afterwards, Elmer Andrews resigned and 


Frieda Miller became Industrial Commissioner of the State of New York. 


She asked me to become Counsel for the New York State Labor Department 
and she also conferred on me the rank of Deputy Industrial Commissioner. 


I served as Deputy Industrial Commissioner and Counsel for the New York 


Puget 6. A) ae 


State Labor Department from 1938 to February or March of 1944. During 


ere 


that term, I conducted numerous hearings (including minimum wage hear- 


SENG See 


ings), some of which were public while others were private. 

424 ~~ (i) LIalso became Chairman of the Civil Service Appeal Board within 
the New York State Labor Department. Governor Lehman appointed me as 
a special investigator for the purpose of determining the extent of Commu- 
nist penetration of the New York State Labor Department. My unpublicized 
hearings and my investigations in that connection comprised several thou- 
sand pages and resulted in the expulsion from the New York State Labor 
Department of the confidential secretary of the Central Executive Commit- 
tee of the Communist Party of the United States, and one other person. The 
outbreak of the second World War interrupted this investigation and it was 
then taken over by a federal agency. 

{j} Among my other responsibilities as Deputy Industrial Commis- 
Sioner and counsel of the New York State Labor Department was the investi- 
gation of two important cases of embezzlement by employees of the Depart- 
ment; Supervision of the Division of Bedding; the preparation of all appeals 
within the jurisdiction of the Board of Labor Standards as well as the opera- 


tions of the Division of Bedding and the Division of Codes which prepared 
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the technological codes for the various industries; and top-level counsel 


work for the whole Department of Labor. Prior to graduation from law 
school, I had taught mathematics and had become interested in science. 
: It was that background which prompted my appointment as deputy in charge 
; of the Division of Codes, which dealt with technology ani science. For 
example, I conducted in Batavia, New York, important public technical 
hearings respecting the structural safety and stability of the first balcony 
of a theatre which I had closed as dangerous to public safety. 
(k) I was placed in charge of the first New York Committee on 
Anti-Discrimination in the State of New York. I eee the original 
policies and procedures for that pioneering effort in New York State. I 
425 helped draft and myself drafted a number of piece’ of New York 
legislation, including the first War Dispensation Act eve drafted in the 
United States. I made and wrote all of the original administrative deci- 
sions and guided all of the original research in the case which became 
Railway Mail Ass'n v. Corsi, 326 U.S. 88; and the United States Supreme 


Court's decision inthat case vindicated my original official action. 





(1) I was a member of the Advisory Board of the Division of Place- 
ment and Unemployment Insurance. I argued all of the challenges to the 
constitutionality of the present New York State Minimum Wage Law as they 
arose in the first instance in the Mary Lincoln's Candy Bonpeny case be- 
fore the Board of Standards and Appeals of the State of New York. I was 
in charge of all appeals to that Board. I worked closely with the Attorney 
General of the State of New York in the further developments of the Mary 
Lincoln's Candy Company case and until it became the leading state au- 
thority established by the Court of Appeals of New York State (Mary Lin- 


coln Candies, Inc., v. Dep't of Labor, 289 N.Y. 262) for that purpose. 
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(m) In 1944, I returned to private practice in New York City. Since 
that time my clients have included the Stone Crushing Association of the 
State of New York; Frank G. Shattuck Company; Horn & Hardart Company; 
Bickford's, Inc.; White Tower Corporation; Stouffer Corp.; Murray Manu- 
facturing Corp; Hot Shoppes, Inc.; Henry Heide Incorporated; Wallace & 
Co.; Thomas E. Murray; Francis Cardinal Spellman; The Trustees of St. 
Patrick's in the City of New York; John J. Reynolds; and many others. 

(n) My work for the rockcrushing industry of the State of New York 
involved complicated legal, scientific and mathematical issues which re- 

426 sulted in the revocation of the Rock Crushing Code of the State of 
New York and the redrafting of that code along more accurate scientific 
and mathematical lines. My work for the Bickford's company includes the 
leading case by which the jurisdiction of the National Labor Relations Board 
over restaurants is today fixed: 110 NLRB 1904. 

(o) I was directly involved in the following cases, sometimes work- 
ing for other attorneys whose names appear in those cases: Waterfront 
Commission of New York Harbor, et al., v. Staten Island Loaders, 347 
U.S. 439; John J. Linehan v. Waterfront Commission, 347 U.S. 849; Rail- 
way Mail Ass'n v. Corsi, 293 N.Y. 315 and 326 U.S. 88; NLRB v. Henry 
Heide, Inc., 349 U.S. 952; Bickford's, Inc., 35 LRRM 1341; Bickford's, 
Inc., v. Mesevich, 107 N. Y.S. 2d 369. 

(p) Beginning in 1944, I became a Lecturer in Constitutional Law in 
Fordham University Law School. I still lecture on that subject as Assistant 
Professor of Constitutional Law. I have also lectured for a period of ap- 


proximately five years on the subject of Jurisprudence (the philosophy of 


law), and on the subject of Labor Law at Fordham University Law School. 


Pressure of work from my practice has prevented me from continuing my 


lectures on these two latter subjects. Moveover, I have had to confine my 
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present lectures on Constitutional Law to evening classes because of my 
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practice. 
(q) Shortly after leaving the Labor Department, I became a Trial 
Examiner for the New York State Labor Relations Board, and I served in 


that capacity for approximately one year. | 


a i EB ie 


(r) In 1950, President Truman appointed me as a member of the 
Atomic Energy Labor Panel under the chairmanship of Will Davis, Esq. 
427 I served in that connection for approximately three years. Ire- 
| signed because of the pressure of other work. : 


(s) Two or three years ago I became Chairman of the Citizens Wa- 


terfront Committee to investigate crime and corruption on the New York 
State waterfront. Our Committee effected the end of a waterfront strike 


involving every port from Maine to Texas. 





(t) I have engaged in radio and television debate on numerous occa- 
sions, especially respecting problems of labor law asd international law. 
I have written on legal subjects for various law ee "America, 
“Commonweal, " "National Review, " "Catholic World, * eb 

(u) My personal references include Judge Albert Conway, Chief 
Judge of the Court of Appeals of the State of New York; Francis Cardinal 
Spellman, Archbishop of New York; Robert I. Gannon, S. J., former 


| 
president of Fordham University; Thomas E. Murray, former member of 





the Atomic Energy Commission; Thomas Curran, former Secretary of 
State of the State of New York; United States District Judges Gregory F. 
| 


Noonan, Edmund Palmieri and John F. X. McGohey; New York State Su- 





preme Court Judges Vincent Lupiano and Owen McGivern; Louis Waldman, 








noted labor lawyer; Senator Thomas Sheridan; and Senator Walter Mahoney 


of the State of New York. 
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15. Proposed fee a slight burden on members: 

In the analogous situation of a minority stockholder's suit, the courts 
have sometimes, in measuring the value of legal services, not only referred 
to the benefits accruing to the stockholders, but have also referred to the 
cost per stockholder or, rather, per share of stock of the fee proposed. In 
the present case, the proposed fee of $350,000 for all attorneys connected 
with the plaintiffs in any way would amount to approximately 23 cents per 

428 member on the assumption that the Teamster Organization has one 
and one-half million members. This is indeed a small cost to the member- 
ship when compared with the extraordinary results achieved on their behalf, 
andl when contrasted with routine assessments made to the membership by 
Teamster locals throughout the country. It is common to make assessments 
of ten dollars per member for legal fees or retainers. 

The proposed fee will, of course, come from the Union treasury 
which is well able to pay it. Upon information and belief, the Union has 
net assets of between 40 and 43 million dollars. 

16. Fees and expenses of adversaries: 

The fees for which attorneys for plaintiffs have made application 
should be compared with the total legal fees of all attorneys who at one stage 
or another represented or acted for the defendants in this case. The same 
is true in matching plaintiffs’ expenses with defendants’ expenses. The fees 
paid to defendants’ attorneys serve to constitute some standard or guide for 
evaluating the reasonable value of the services of plaintiffs' counsel -- 
bearing in mind always the fact that plaintiffs' counsel's services produced 
a successful result and that their compensation was contingent, which was 
not — of the services and compensation of defendants’ counsel. 


In this connection, reference should be made to the fees paid to Mr. 


Williams and to Mr. O'Donoghue, but not to those alone. The defendants 
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should be required to disclose, for proper comparative and guidance pur- 
poses, the total fees paid to any attorney who had any cohnection, however 
slight or remote, with the present action. Some of the ditormeye helping 
defendants were, on information and belief, paid their fees out of the treas- 
uries of subordinate bodies. For example, Mr. Jack Wiley, attorney for 
Local 600, spent a considerable time dealing with the ae of this case on 


429 behalf of defendants and some of defendants' subordinate bodies. The 


same is true of Dave Previant, Herbert Thatcher, John Wiley, Frank Fitz- 





gerald and many others. 
Similar comments may be made with respect to adtendante* expenses 
and disbursements in this action, especially those for public relations ad- 
vice incurred in connection with the instant litigation and the facts and events 
leading up to it. On information and belief, not all of these expenses were 
paid by the International Organization. Some of them were paid by subordi- 
nate bodies working in conjunction with the defendants i this case or work- 
ing in sympathy with them. For example, one Moss Herman, of Local 584 
of New York City, spent much time attending the trial and the arguments 
for preliminary injunction in this action on an almost daily basis. Indeed, 
he only interrupted his attendance at Judge Letts' courtroom in order to 
attend the criminal trial of James R. Hoffa in the United States District 
Court for the Southern District of New York. At times Mr. Herman was 
accompanied by other members of Local 584. He obviously had expenses 
for hotel and meals and travel. Sodidthey. On information and belief, 


' 
| 


Local 584 paid these expenditures. | 


I suggest that if all of the legal fees paid by defendants and the Inter- 


national body and its subordinate bodies were totalled, insofar as they con- 
cerned this case directly or indirectly, they would far exceed the total val- 


uation ($350, 000) placed on legal services rendered to plaintiffs. Nor have 
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the fees paid or incurred to Messrs. Williams and O'Donoghue been insig- 

nificant, standing alone. The fact that part of the compensation for Mr. 

Williams came in the form of an annual retainer for future work or future 

availability is not to be discounted. In any case, no fair comparison can 

be made until the total fees paid to all attorneys by the International Organ- 

ization and its subordinate bodies has been submitted under oath to this 
430 Court in connection with this case. 

Upon information and belief, the International Brotherhood of Team- 
sters during the year 1957 spent more than $334, 000 for public relations 
and more than $215, 000 for legal fees in connection with Civil Action No. 
2361-57 and the facts and events, the revelations and admissions, leading 
to that action. In other words, the International Organization spent almost 
$550, 000 for legal fees and public relations. Upon information and belief, 
this total does not include the fees incurred by the International Organiza- 
tion because of the services of its present General Counsel, which, upon 
information and belief, include $100,000 a year for three years and $50, 000 
for the trial of the action. Nor does the $550, 000 total include the services 
of such attorneys as Dave Previant, Herbert Thatcher, John Wiley, Frank 
Fitzgerald, Fred Tobin, Gerard Treanor and many others who in one way 
or another participated in the case and who were paid out of Union funds. 

| According to the Minutes of the McClellan Committee, some $8, 000 
was paid for hotel bills by the International Organization and by its subordi- 
nate bodies in connection with the single trial of Mr. Hoffa before Judge 
Bonita Matthews of this Court. 

I respectfully emphasize, while referring to these fees and expenses 
paid to defendants' counsel and others, that the services rendered to defend- 
ants were not on a contingent basis, whereas the services rendered by me 


and my co-counsel were. 
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Y Ex ! 
Expenses | 


During the course of this action, counsel for the plaintiffs incurred 
| 


various expenses in connection therewith, 
| 


431 My own expenses, as summarized and itemized on the annexed sched- 
ules (marked Exhibit B), and for which I have not been reimbursed, amount 
to $9, 795. 53. My expenditures amounted to $17, 000. 80, but I have been 


reimbursed to the extent of $7,203.27 by the Teamster Rank and File Com- 
| 


mittee. I contemplate that other counsel! will submit their own expenses and 
seek reimbursement therefor. : 
In my opinion, the expenses which I advanced were reasonable and proper. 


VII. 
Prayer 


I respectfully request that this Court allow to mea fair, reasonable 
| 


' 


% and adequate fee for my services herein, and allow me, in addition, the sum 


| 
of $9, 795. 53, to reimburse me for expenses incurred by me in connection 


with this action. : 

As indicated at the outset of this affidavit, a request has previously 
been made that this Court allow, in total, the sum of $350, 000 as a fee to all 
counsel for the plaintiff. | 


I cannot, of course, know what total amount of fees this Court will fix 


and allow to all counsel. 





I respectfully submit that, having in mind my overall contribution to 
this case, as contrasted with the real, but nevertheless necessarily lesser, 
contributions by other counsel, the allowance to me (for myself and my New 
York firm and its associates) should be in the amount of $200, 000. 

/s/ Godfrey P. Schmidt 

Sworn to before me this 25th day of April, 1958. ; 


/s/ Lawrence G. Novick, Notary Public 
* *¢ *£ *€ £ *¥ ee KE 








68 
453 [Filed May 12, 1958] 
STATEMENT OF COUNSEL IN AID OF MOTION FOR 
ORDER PURSUANT TO PARAGRAPH 14 OF CONSENT 
DECREE ENTERED JANUARY 28, 1958 

The relationship between the counsel who filed the aforementioned 
motion, Thomas J. Dodd, M. J. Blumenfeld and Godfrey P. Schmidt, was 
are which was created solely for and existed only during the prosecution of 
the instant suit. Associated with Mr. Dodd in this action and otherwise are 
John L. Calvocoressi and Sheldon Z. Kaplan. Associated with Mr. Blu- 
deenieid as a junior partner and in this action is Robert E. Cohn, and also, 
associated with Mr. Blumenfeld in this action and otherwise are Jay S. 
Siegel and other members and ernployees of Mr. Blumenfeld's law firm. 
Mr. Dodd is not a member of that law firm. He occupies his own space in 
quarters maintained by that firm. He maintains his own legal and clerical 
help and all other facilities. 

It is the intention of this memorandum to set forth in very brief 
terms the participation of these counsel in the instant case. No effort is 
made herein to reiterate the very substantial legal and equitable problems 
which were met by counsel for the plaintiffs as these matters are already 
well known by the court. It has always been the sole desire of Mr. Dodd 
and Mr. Blumenfeld in this connection to have the court evaluate the serv- 
ices rendered by counsel and to determine a reasonable fee therefor in ac- 
cordance with its judgment as to the value of such services. In aid thereof, 
the following narrative is respectfully submitted. 

454 NARRATIVE OF PARTICIPATION IN THE CASE 
A. Complaint and Preparation of Action 

On August 29, 1957, Messrs. Dodd, Calvocoressi and Siegel reviewed 

the first draft of the proposed complaint in the matter which eventually be- 


came Civil Action No. 2361-57 in the United States District Court for the 
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District of Columbia. Under Mr. Dodd's direction, Messrs. Calvocoressi 


and Siegel looked up authorities on which to base the action and Mr. Dodd 
returned the draft to Mr. Schmidt in New York with certain suggestions. 

On September 12, 1957, Mr. Schmidt submitted the second draft to Mr. 
Dodd and a conference was held between Messrs. Dodd, Blumenfeld, Calvo- 
coressi and Siegel concerning the same. On September 13, Mr. Schmidt 
and Mr. Smith of his office came to Hartford and together with Messrs. 
Dodd, Blumenfeld, Cohn, Calvocoressi and Siegel a conference was had 
concerning the draft and particularly concerning the prayer for relief in 


such draft and a final form for the complaint was agreed upon. On Septem- 





ber 16, Messrs. Dodd and Calvocoressi held a conference in New York with 
Messrs. Schmidt and Smith. During the above period, Messrs. Blumenfeld 
and Cohn were engaged in further research concerning the character of the 
action and the jurisdiction of the court to hear it. On September 17, Messrs. 
Dodd, Blumenfeld, Calvocoressi and Cohn spent a full day in research on 
the procedure to be followed to obtain a temporary restraining order and/ 
or an order to show cause why a preliminary injunction should not issue in 
this matter. On September 18, Messrs. Dodd and Calvocoressi flew to 
Washington where they spent the day with Mr. Kaplan reviewing and plan- 
ning the service of process aspects involved in the action. On September 19, 
Messrs. Dodd, Kaplan, Calvocoressi and Schmidt conferred at the offices 
of Dodd, Kaplan & Schmidt in Washington and prepared a proposed tempo- 
rary restraining order which Messrs. Dodd, Kaplan and Schmidt presented 


before Judge Letts. On September 20, the complaint was filed and Messrs. 


Schmidt, Dodd and Kaplan prepared an order to show cause, which 





order to show cause was issued by the court after two hearings thereon 


before Judge Letts in chambers, in which hearings Messrs. Dodd, Schmidt 





and Kaplan participated. 
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B. The First Preliminary Injunction 
On September 23, Mr. Calvocoressi went to Washington to accompany 
the marshall in serving the process in the action and to guarantee that it 
was done properly. Messrs. Dodd, Blumenfeld and Cohn held a morning 
conference in Hartford concerning the problems of service and jurisdiction 
and Messrs. Dodd and Cohn spent the afternoon and evening in New York re- 
viewing matters with Mr. Schmidt. Messrs. Blumenfeld and Siegel continued 
review on the jurisdictional questions in Hartford. As a result of such re- 
view and research by Messrs. Blumenfeld and Siegel it was eventually deter- 
_— that the jurisdictional grounds cited in the complaint, to wit: diversity 
of citizenship and Section 301 of the Labor Management Relations Act, pre- 
sented serious and substantial questions of law in view of certain adverse 
decisions in similar cases involving labor unions. It was decided that the 
District Court for the District of Columbia had jurisdiction to hear the cause 
against a labor union whose headquarters was within the District of Columbia 
by virtue of the line of judicial decisions culminating in the decision of the 
case of Busby et al v. Electric Utility Employee Union 147 F 2nd 865. This 
determination was embodied in the memorandum which was submitted to 
the court in this connection. On September 24, Mr. Calvocoressi accom- 
panied the marshall in the service of the order to show cause on the defend- 
ant, International Brotherhood, and on Martin O'Donohue, Esq., counsel 
for the defendant. Messrs. Dodd and Cohn continued their conference in 
New York with Mr. Schmidt, and Messrs. Blumenfeld and Siegel engaged 
in further research in Hartford. On September 25, Mr. Dodd continued his 
conferences with Mr. Schmidt in New York, and Messrs. Blumenfeld and 
Cohn drafted a memorandum to be submitted to the court on the questions of 
456 jurisdiction of the United States District Court for the District of Co- 


lumbia and the adequacy of the service of process as it had been accomplished 
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under Mr. Calvocoressi's direction. On September 26, Messrs. Dodd and 
Cohn went to Washington where they met Mr. Onlvoverenst and spent the 
day and night rechecking citations and preparing the argument on the juris- 
dictional and service questions. In this connection the affidavit of John L. 
Calvocoressi was prepared to be filed in connection with the action. On 
September 27, a hearing on the preliminary injunction was held before 
Judge Letts. Argument was made by Messrs. Dodd and Schmidt. Messrs. 
Cohn, Kaplan and Calvocoressi were present. At approximately 2 p.m. 
Mr. Schmidt left to return to New York and Mr. Dodd banetuded the argu- 
ment including the requests for preliminary relief. As the court had di- 


rected, Mr. Dodd and Messrs. Cohn and Calvocoressi prepared and filed 





orders denying various motions filed by the defendant. : Mr. Dodd, together 
with one Peter Hoguet, obtained the bond upon which the proposed order 
was predicated. From approximately 6 p.m. until the following 3 a.m, 
Messrs. Cohn and Kaplan under the direction of Mr. Dodd prepared the 
proposed finding of facts and conclusion of law which the plaintiffs had been 


directed by the court to prepare. Joseph LaBrutto was present during this 





period and from time to time placed telephone calls to Mr. Schmidt in New 
York to keep him informed as to the findings and conclasions as they were 
completed. On September 28, Mr. Dodd accompanied by Messrs. Cohn 
and Kaplan presented the proposed findings and anaposed orders to the 
court and after argument thereon the court signed them at approximately 


ll a.m. 





C. The First Appeal to the Court of Appeals 
Mr. Dodd was immediately notified to appear in the Court of Appeals 


and, within an hour of the granting of the preliminary injunction, the Court 
of Appeals held argument on defendant's petition to stay ithe injunction. The 


| 
argument was conducted by Mr. Dodd who was accompanied by Messrs. 














ce? 
Cohn and Kaplan. Upon the issuance of an order by the Court of Appeals, 
Messrs. Dodd, Cohn and Kaplan together with Mr. Schmidt, who had arrived 
457 | that afternoon, held a conference at the office of Dodd, Kaplan & 
Schmidt concerning an appeal to the United States Supreme Court. 
D. The Appeal to the United States Supreme Court 

At that conference it was determined that such an appeal had to be 
addressed to the Circuit Justice for the District of Columbia, to wit: Mr. 
Chief Justice Warren, and that such an appeal could probably be brought 
under the so-called "all writs’ section of the U. S. Code. On September 
29, Mr. Dodd contacted the Clerk of the United States Supreme Court 
concerning ways and means of getting the earliest possible hearing on the 
proposed appeal. During that afternoon and until approximately twelve 
that night, Messrs. Dodd, Cohn and Calvocoressi together with Messrs. 
Schmidt and Smith prepared in Hartford the petition to the United States 
Supreme Court. Messrs. Dodd, Cohn and Schmidt took a 2 a.m. train to 
Washington and presented themselves with Mr. Kaplan to the Clerk of the 
United States Supreme Court at approximately 9 a.m. to file the appeal. 
While discussion was had with the Clerk concerning the appeal, Mr. Cohn 
iecced the papers upon opposing counsel. Upon receipt of the defendant's 
oe to the petition that afternoon, Messzs. Schmidt, Dodd, Kaplan and 
Cohn drafted a reply brief which was completed that evening and filed at 
9 a.m. on October 1, 1957. Upon receipt of an adverse ruling from the 
Chief Justice on October 2, 1957, a conference was held between Messrs. 
Schmidt, Dodd, Kaplan and Cohn concerning future steps including amend- 
ment of the complaint should the facts warrant such amendment. 

| E. Preparation for Application for a Restraining Order 
On October 9, Messrs. Cohn and Kaplan entered into a stipulation 


with the defendant's counsel, Mr. O'Donohue, allowing him more time in 


13 : 
which to file an answer. During the period from the end of the Teamster's 
Convention numerous conferences were had between Messrs. Blumenfeld, 
Dodd, Cohn and Calvocoressi and telephone conferences — had with Mr. 
Schmidt concerning further steps to be taken including 13 application for a 
458 temporary restraining order. On October 10, Mr. Dodd conferred 
with Mr. Schmidt in New York and subsequently both Pledy to Washington 
where they met and conferred with Mr. Kaplan. On oe 11, Mr. Dodd 
together with Mr. Schmidt spent the day investigating the facts as they ap- 
peared to be available relative to the conduct and circumstances of the 
Teamster's Convention. On October 12 and 13, Messrs. Dodd, Blumenfeld, 
Cohn and Calvocoressi draft the new order to show cause and application for 
a temporary restraining order. Mr. Calvocoressi proceeded to Washington 
with the papers on October 13. On October 14, a hearing was held before 
Judge Sirica concerning a motion to calendar and certain other matters 


raised by Mr. O'Donohue. Mr. Dodd conducted the argument. During this 


period Mr. Calvocoressi arranged and supervised the service of the amend- 


| 
ed complaint and the order on the defendant, International Brotherhood and 


its counsel, Mr. O'Donohue. Immediately subsequent tothe hearing before 
Judge Sirica, Messrs. Dodd, Schmidt, Kaplan and Cohn presented them- 
selves before Judge Letts who signed the temporary eee order. Mr, 
Dodd made arrangements with the Aetna Casualty and Surety to issue the 


bond in connection with the restraining order. 


F. Preparation for and Hearing on the Second Preliminary Injunction 


During the rest of the week from October 15 to October 20, Messrs. 
Dodd and Calvocoressi held meetings with various teamsters officials in 
New England in order to ascertain whether any testimony would be available 
concerning illegal activities in that section of the country. On October 16, 


Messrs. Blumenfeld and Cohn spent the day in a painstaking review of the 
| 
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teamsters constitution and evolved certain standards to be applied in re- 
viewing the evidence which was available to the plaintiffs. It was decided 
at that time that although the evidence of abuses and malfeasances through- 
out the teamster movement was abundant, the event which created a justi- 
ciable controversy was the election held at the 17th Convention. Mr. Cohn 


accordingly was instructed to review the documentary evidence in order to 


459 determine what proof was therein contained concerning violations of 


the election provisions of the teamsters constitution. The theory to be ad- 
vanced thereby was that where there is widespread and prevalent illegality 
in an election, the election itself is illegal and a court is justified and re- 
quired to take action in relation thereto. On that date, Mr. Cohn took an 
evening plane to Washington to commence work on the documentary evi- 
dence. On October 17, Mr. Cohn served a subpoena on Robert Kennedy, 
counsel for the Senate Select Cornmittee on Improper Activities in the La- 
bor Management Field and proceeded to undertake to analyze the documen- 
tary evidence consisting of the minutes of the credentials committee at the 
17th Convention and the credentials of the delegates thereto. A point by 
point comparison of the minutes with the credentials showed certain very 
marked inconsistencies and illegalities all of which appear in a document 
entitled "Memorandum in re Analysis of the Records of the Convention of 
the International Brotherhood of Teamsters" which was prepared by Mr. 
Cohn for submission to the court under instruction previously given him by 
Messrs. Dodd and Blumenfeld. The documentary evidence, when first 
made available to Mr. Cohn, consisted of two large paper cartons stuffed 
with papers and it was necessary to go through all the documents contained 
therein and ascertain the relevant documents and to correlate them. This 
task took four days with approximately eighteen hours devoted to it on each 


such days. On October 20, Messrs. Dodd and Calvocoressi went to Wash- 


ington where they met with Mr. Cohn and spent the evening and night reviewing 


OS a ty 
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the documentary evidence in preparation for the hearing Ls the order to 
show cause to be held on October 21. Mr. Cohn submitted for approval 
affidavits by Messrs. McInerney and Cunningham which he had prepared 
to be signed for submission at the hearing on the order to show cause. 
The hearing on the order to show cause was conducted by Messrs. Dodd 
and Schmidt and continued from October 21 to October 23, Also present 
were Messrs. Cohn, Kaplan and Calvocoressi. On the night of October 
22, Messrs. Schmidt, Dodd, Cohn, Kaplan and Grlvosvdensi prepared 
and revised the findings of fact and conclusions of law which were submit- 
ted to the court on October 23. The injunction order =! entered on that 

date. : 

G. The Second Appeal to the Court of A eals 

During the period from October 23 to October 29, Messrs. Blu- 
menfeld and Cohn engaged in research concerning the pending appeal to 
the United States Court of Appeals. On October 29 ata conference held 
in Hartford in which Messrs. Dodd, Blumenfeld, Schmidt, Cohn and Calvo- 
coressi participated, the reply to defendants’ petition tol the United States 
Court of Appeals was drafted. On October 30, Messrs. : Dodd and Cohn 
flew to Washington where they conferred with Mr. Kaplan concerning the 
pending appeal and also prepared certain motions concerning dissolution 
of bonds. On October 31, argument was held in the Court of Appeals which 
argument was conduced by Messrs. Dodd and Schmidt, dis present were 
Messrs. Kaplan and Cohn. ! 


H. Motions and Other Matters 


On November 4, Messrs. Dodd and Cohn had a full day conference 


in New York with Mr. Schmidt concerning the evidence to be presented on 
the trial on the merits. During the period from November 3 to November 8, 


Messrs. Cohn and Calvocoressi under direction of Mr. Blumenfeld prepared 
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various motions including a Motion to Produce. In addition thereto, Mr. 
Siegel under Mr. Blumenfeld's direction spent the entire week engaged in 
research seeking precedents to support the admission of certain question- 
naires as evidence in the trial on the merits. On November 12, Mr. Cohn 
went to Washington to prepare the argument on the Motion to Produce cer- 
tain documents. On November 13 and 14, Messrs. Cohn and Kaplan checked 
on authorities concerning the Motion to Produce and concerning a further 
motion to be heard on November 15 for the dissolution of the first preliminary 
injunction bond and the bond on the temporary restraining order. On Novem- 
ber 14, Messrs. Cohn and Kaplan prepared a memorandum of law on these 
points to be submitted to the court in supplement of oral argument. On 
461 November 15, argument was heard by the court on these motions. Mr. 
Cohn argued for the plaintiffs and Mr. Kaplan was present. The court 
granted both motions with certain amendments and deletions. The order of 
the court in this connection resulted in the production before trial for ex- 
amination by the plaintiffs of, among other things, the minute books of the 
trusteed locals. 
I, Preparation for Trial 

During the week from November 16 to November 21, Messrs. Dodd, 
Blumenfeld, Cohn, Calvocoressi and Siegel were engaged in correlating 
the evidence which was available and determining what evidence would have 
to be presented on the trial on the merits. On November 20, Messrs. Dodd 
and Blumenfeld and Cohn held a full day conference with Mr. Schmidt in 
New York. It was determined that it would be quite impossible from a 
time and expense standpoint to attempt to present oral evidence to prove 
all the illegalities committed by the defendants in connection with the 17th 
Convention. Therefore, it was decided that the oral evidence to be intro- 


duced should be in support of the documentary evidence to be introduced 


tare 
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and should be designed to prove that the pattern of illegality existed through- 
out the union on geographical basis and it was further detenminea that evi- 
dence should be introduced concerning the violence, dnadawetion of property, 
threats and reprisals including loss of union benefits, which were methods 
used by the union hierarchy to maintain its control. It was felt that with 
this background it could be shown beyond a doubt that the illegalities prac- 
ticed in connection with the convention were not mere inadvertent or innocent 
mistakes, but were part and parcel of an overall plan and purpose. During 
that week and the succeeding week, cases in the field of labor, corporation, 
and civil law were found in support of the theory of the case which had thus 
been decided upon. During the week from November 24 — November 


30, Messrs. Blumenfeld and Cohn worked on the revision of the trial memo- 


randum to embody this theory of the case. In this connection, a conference 





was held on November 29 between Messrs. Dodd, Blumenfeld, Cohn and 


462 Schmidt, at which the contents of a final draft of the trial memoran- 





dum were decided upon. On November 29, Mr. Calvocoressi flew to Wash- 





| 
ington and commenced the examination of the minute books of the trusteed 





locals and remained engaged in such examination through Sunday, Decem- 
ber 1, at which time he was joined therein by Mr. Cohn, On December l, 
Messrs. Dodd, Cohn and Blumenfeld flew to Washington and while Mr. 

= 4 Cohn was engaged as aforesaid, Messrs. Dodd and Blumenfeld prepared 
for the opening of the trial on the merits. : 


J. Trial on the Merits | 
| 
On December 2, the trial of the case on the merits opened in the 
United States District Court. Counsel were Messrs. Dodd, Blumenfeld and 


Schmidt, who were assisted throughout by Mr. Cohn and on that date by 





Messrs. Kaplan and Calvocoressi also, Messrs. Cohn and Calvocoressi 
continued work on the examination of the minute book of the trusteed locals. 


| 
i 
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in the afternoon and early evening of that date and during the later evening, 
Messrs. Dodd, Blumenfeld and Cohn interviewed witnesses to be heard at 
the following days session. The trial on the merits continued until Janu- 
ary 16, 1958. Messrs. Dodd and Blumenfeld participated throughout to- 
gether with Mr. Schmidt and were assisted throughout by Mr. Cohn. On 
all times wherein the counsel herein concerned participated in the trial, 
the days were spent on trial in the United States District Court and the 
evenings were spent in review of the evidence and interviewing witnesses 
in preparation for the following day's proceedings. The participation of 
these counsel in the trial is a matter of record and was within the observa- 
‘oxi of the court so that further amplification on such participation in this 
narrative account would be superfluous. During the period of the Christ- 
Jes recess from December 23, 1957, to January 4, 1958, Messrs. Blu- 
menfeld and Cohn drew a further revision of the trial memorandum. Also 
during that period Messrs, Blumenfeld and Dodd reviewed and correlated 
the evidence that had been introduced up to that time. Messrs. Dodd and 
Gaivauseesst spent much time and effort in lining up further witnesses in 
support of the plaintiffs case. An analysis and determination of what further 
463 available evidence was required to be introduced was made and prep- 
arations to secure and present such evidence were begun. 
K. The Consent Decree 
On the night of December 12, the initial exploration by counsel, Messrs. 
Williams and Cheyfitz for the defendant and Messrs. Dodd, Schmidt and Blu- 
menfeld for the plaintiffs, of the possibility of shortening the trial was made. 
That attempt was frustrated within hours. The disclosure in the public 
press of the subject matter of that meeting resulted in an indicated final ter- 


mination of all possibilities of negotiating for a consent decree. 


- ad .- 


= 
Thereafter Mr. Blumenfeld undertook the task of persuading counsel 
to make a fresh start toward the possibility of making a satisfactory dis- 
position of the case on a basis that would be beneficial to everyone affected 
whether as a member of the public, the trade union movement, the Team- 
sters Union or as a named party in the action. Before the end of the Christ- 
mas recess, it was agreed between Messrs. Blumenfeld and Cheyfitz that 
negotiations would be reopened. During the Christmas tecess no negotia- 
tions were carried on but Messrs. Dodd, Blumenfeld, Cohn, Calvocoressi, 
Siegel and others engaged in considerable research relative to the effect of 
a consent decree, the legal significance of provisional and defacto officers, 
| 
masters, monitors and other matters relevant to the formulation of a con- 
sent order. A study of the Defendant Union's ee of 1952 and rele- 
vant amendments adopted in 1957 was made; the AFL-CIO ethical practice 
< code was also studied. All of this was done in preparation for the negotia- 
tions which were subsequently reopened, and carried forward commencing 


on January 6, 1958. From that time until the parties came to an agreement 


on the terms of a consent order, Messrs. Blumenfeld and Cheyfitz were in 





= consultation almost every day. By the end of the week of January 6, it was 
apparent that the negotiations might be successful. On the weekend of Janu- 
ary 11 and 12, a draft of a proposed order was prepared, On January 13, 

, 464 Mr. Blumenfeld prepared the first proposed order which was submit- 





ted to Mr. Cheyfitz on that day and was discussed. Discussion continued at 
a more intensive pace, and evening meetings at which Messrs. Dodd and 
Williams were present were held. All settlement néyotiattons were carried 
on simultaneously with the continuation of the trial. A copy of the proposed 
draft by Mr. Blumenfeld was given to Mr. Schmidt. On January 16, 1958 
the plaintiffs rested. On that date during the afternoon and evening further 


| 
conferences were held. Mr. Schmidt was present at these meetings. He 
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brought with him Messrs. Kennedy and Cunningham. The final modifica- 
tions were made and all the terms were agreed upon by counsel. Over the 
week end Mr. Schmidt presented the proposed order to the thirteen plaintiffs 
for approval. Throughout the negotiations with Mr. Cheyfitz, Mr. Blumen- 
feld kept Mr. Dodd fully informed and consulted with him frequently relative 
to the progress of these negotiations. 

The decree speaks for itself in measuring the accomplishments em- 
bodied therein. 

L. The Standing in the Profession of Counsel 
M. J. Blumenfeld 

Mr. Blumenfeld is a graduate of the University of Minnesota (A.B. 
1925): Harvard Law School (L.L.B. 1928). He has been admitted to practice 
to the highest courts of the State of Connecticut since 1928. He is a member 
of the Hartford County and American Bar, Connecticut State Bar Association. 
Since 1933 he has been a senior member of the same law firm. Since the 
1945 edition of the Martindale-Hubbell Law Directory, he has had extended 
to him a rating of "very high” legal ability and "very high” professional 
integrity. From June 26, 1942 to September 2, 1945, he was a special as- 
sistant to the U.S. Attorney in the Lands Division in the Department of Jus- 
—s He was particularly commended for his excellent job in the trial of a 
case for the government involving a claim of a million and a half dollars and 
upon the termination of his service was again commended for his performance 

of “excellent work". In June of 1945, he was appointed by Mr. Justice 
Tannese, Chairman of the Rules Committee of the Supreme -and Superior 
Courts of Connecticut to a special Committee to Aid the Rules Committee 
in the formulation and drafting of a radical revision in the rules with respect 
to appellate procedure in the State of Connecticut. He has appeared as coun- 


sel and argue cases, as sole counsel, before the Supreme Court of Errors of 


Sadgseteamranged 
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the State of Connecticut fifty-one times in forty-nine gayes, Thirty-seven 
of these cases he tried in the lower courts, the others were referred to 
him by other lawyers for appeal. All but four of these cases have been 
cited many times in other opinions of the courts of Connecticut in ALR 


and in various Bar Journals. He has also appeared in four cases in the 


| 
Second Circuit Court of Appeals as sole counsel. Three of these cases 





he tried in the District Court. | 
Thomas J. Dodd 
Mr. Dodd is a graduate of Providence College and Yale University 


Law School. He has been admitted to practice in several federal courts 
and in the United States Supreme Court. 


| 
Mr. Dodd has served as a special assistant to five Attorneys Gen- 
eral of the United States. | 
4 He is engaged in private law practice in Hartford, Connecticut and 
in Washington, D. C. | 
He was executive trial counsel for om Justice Jabkeon at the Nurn- 


berg International Trial. 


. He is a member of the American Bar Association and has served on 





several committees of that organization. Mr. Dodd has had wide experi- 
ence in trial work. He has handled many difficult and intricate cases in- 


* volving homicide, thefts, perjury, bribery, embezzlement, impersonation, 
| 


fraud, counterfeiting, and extortion, white slave traffic, robberies, bank- 
ruptcies, suits arising out of contracts, labor diepiien, negligence suits, 
estates, questions of agency, habeas corpus proceedings, libels, income 
tax and other types of tax cases, securities and exchange matters, mail 
frauds. : 


4 466 All of these, required him to supervise and direct investigations, to 


make recommendations for and against the institution of litigation, to analyze 
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and marshall proper evidence, to present witnesses and evidence before 


Grand Juries, to properly draft indictments and informations, to prepare 


proper defenses for accused persons and corporations, to prepare count- 
less motions and pleadings which were filed in connection with such cases, 
to participate in the actual trial of these cases before courts and juries 
and to prepare briefs and memoranda for trial and appellate courts and to 
appear and argue these matters in court. 

The scope of his legal experience has not been restricted within a 
narrow or specialized branch of the law; but has extended throughout the 
breadth of legal problems both civil and criminal for plaintiffs and defend- 
ants. 

For his work at Nurnburg, Mr. Dodd was awarded ¢ Presidential 
Citation which reads as follows: 

"Thomas J. Dodd, American Civilian, for exceptionally meritorious 
achievement which aided the United States in the prosecution of the war 
against the enemy in Continental Europe, as Vice Chairman, Broad of Re- 
view, and later as Executive Trial Counsel, Office of the United States 
Chief of Counsel for the Prosecution of Axis Criminality at Nurnberg, Ger- 
many, from August 1945 to January 1946. He displayed outstanding pro- 
fessional skill in directing the courtroom strategy through the vital and im- 
portant defense phase of the trial of major Axis was (sic) criminals before the 
International Military Tribunal and in conducting brilliant cross-examina- 
tions of the majority of the defendants for whom the United States assumed 
responsibility. His experienced judgment in trial technique, his sound 
grasp of legal issues, and his tact and diplomacy contributed in large meas- 


ure to the harmonious and successful cooperation of the staffs of the different 
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prosecuting powers and to the successful operation of the International 


Military Tribunal. " 


Respectfully submitted 


/s/ Thomas J. Dodd 
omas J. | 


/s/ M. %. Blumenfeld 
. J. Blumenfeld — 


Certification of Service 

This is to certify that a copy of this memorandum was served upon 
the defendants by mailing the same to Edward Bennett Williams, Esq. at 
839 17th Street N. W. Washington, D.C. on May : 1958. 


/s/ M. J. Blumenfeld 
M. J. Blumenfeld | 


469 [Filed May 13, 1958] 


AFFIDAVIT OF 
GODFREY P. SCHMIDT 


* * * * * © © K 


1, Iam one of the three Monitors appointed by this Court pursuant 
to the Consent Order herein dated and filed January 31st, 1958. Iwas 
nominated as plaintiffs' Monitor by document dated Janghry 27, 1958, signed 
by all of the plaintiffs herein, entitled "NOMINATION BY PLAINTIFFS", 


and duly filed herein. That document reads as follows: | 
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"We, the undersigned, plaintiffs in the above entitled 

action, hereby nominate, pursuant to Section 2 of the pro- 

posed Consent Order, which constitutes the basis for the 

settlement of this case as approved by the parties and the 

Court, our attorney, GODFREY P. SCHMIDT, for appoint- 

ment to and service on the Board of Monitors created by 

such settlement." (See Exhibit O hereto annexed. ) 

The plaintiffs’ signatures appeared in the following order: John Cunning- 
ham, Thomas C. Manning, Frank Kennedy, Andrew Boggia, George Becker, 
Joiedh Molloy, John M. McManus, Harold Will, Steve Milone, John C. 
McGlynn, Edward McFarland, John Olsen, Hobart Gale. 

2. From the commencement of the above entitled action and until 
the latter part of April, 1958, I represented all of the plaintiffs herein. 

On April 23, 1958, plaintiff, John Cunningham, notified me that he no longer 
desired me to represent him, 

3. This affidavit is written to support my application for dismissal 
of the petition of John Cunningham dated April 25th, 1958, recently filed 
herein. The Cunningham petition purports to present “reasons why I 
should be removed as Monitor. Actually it is a sorry composite of shame- 
ful fabrication, misinformation and malice. 

4. My present application for dismissal of John Cunningham's peti- 
tion is supported by accompanying affidavits of all of the plaintiffs herein 
{except John Cunningham), of John Newington, James Luken, Thomas Mc- 
Evily and John Morse. (See Exhibits P, Q, R, S and T hereto annexed and 
the affidavit of Ruth Ford. ) 

470 THE DEVELOPMENT OF CUNNINGHAM'S MALICE 


5. Prior to February 20, 1958, John Cunningham was accepted by 





the other plaintiffs as Chairman of the so-called Rank-and-File Committee, 


which included all thirteen of the original plaintiffs herein, On February 20, 
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1958, by vote of the plaintiffs, meeting with full quorum as the Rank-and- 
File Committee, John Cunningham was deposed as chairman of the Rank- 
and-File Committee; and plaintiff, Andrew Boggia, was plected to replace 
him. The deposition of Cunningham at that time resulted from the fact 
that, as the other plaintiffs informed me, he had failed to make a proper 
accounting to the Rank-and-File Committee of certain oe entrusted to 
him as expenses of the above entitled litigation. , 

6. On May 2nd, 1958, all of the plaintiffs, except Cunningham, 
voted unanimously to expel John Cunningham from the Rank-and-File Com- 


| 
mittee. The said plaintiffs (except Cunningham) voted to expel Cunningham 


because (a) they were outraged by his petition to semowelrie as Monitor; 
(b) he had failed properly to account for certain expense monies entrusted 
to him; (c) his petition herein (copies of which he had sent to all of the other 
plaintiffs) contains many serious misstatements or misrepresentations of 
fact; (d) the petition of John Cunningham was filed without the consent and 
against the wishes of all of the other plaintiffs; (e) all of said other plaintiffs 
now unanimously and without reserve endorse and support me as Monitor 
and have done so from the beginning of the Monitorship; (£) all the said plain- 
tiffs (except Cunningham) are in all respects satisfied with and they approve 
my conduct as Monitor; and (g) said plaintiffs know that the charges made 
against me by Cunningham (which he predicates upon infdnmation and behalf 
without disclosing the sources of his information and belief) are utterly 
false, libellous and without foundation; and constitute an pullet for Cunning- 
ham 's malice. : 

7. Cunningham's petition comprises two main parts; namely: (1) 
eleven initial pages which purport to set forth the events leading up to the 
Consent Order dated January 3lst, 1958; and (2) a vessel of certain alleged 


| 
"reasons" (on their face insufficient in law and unwarranted in fact) for my 


removal as Monitor. 
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8. In every significant matter pertinent to this motion, the allega- 
tions of "fact" made by John Cunningham in his petition are unmitigated 
lies or misstatements, The prevarications of the Cunningham account are 
demonstrated by the accompanying affidavits which contradict Cunningham's 


petition in every material respect. 


ANALYSIS AND REFUTATION OF CUNNINGHAM'S 
"REASONS" FOR MY OUSTER 


9. Having devoted eleven pages of his petition to false and mislead- 
ing introductory remarks, Cunningham begins on page 12 a recital of the 
alleged reasons for my removal: 

(A) He states that he "believes that the following funds were received 
by Godfrey P. Schmidt on behalf of the plaintiffs prior to the date of his em- 
ployment as Monitor” (page 12, emphasis mine) and thereafter he lists (1) 
John and Barbara Newington, Greenwich, Connecticut, $7, 500. 00 approprox- 

471 imately (sic); (2) James Lukens (sic), President, Teamsters Counsel 
(sic), Cincinnati, Ohio, $1,000.00; (3) Mr. McEvelerley (sic), on behalf of 
Dairymens League and Carnations Stock Farm, $5,000.00; and (4) the law 
firm of Cravath, Swaine & Moore, on behalf of a client, $5,000.00. It is 
to be noted in this connection that these four items are alleged by Cunning- 
ham upon information and belief. He does not set forth the source of his 
information nor the grounds for his belief. For reasons which will be de- 
veloped below, I am convinced that Cunningham, without my permission, 
ransacked my personal files and abstracted from them documents pertain- 
ing to these personal loans and a fee matter for which I was under no obli- 
gation to account to anyone. Since, however, Cunningham's ignorance and 
malice have combined to make unfounded charges, they will be given a de- 
tailed answer: 

(a) Idid borrow from John and Barbara Newington a total of $5, 000. 00. 


I borrowed the money because I had so dedicated myself to the prosecution of 
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the above entitled action as to neglect my usual work and sources of income. 


Mr. and Mrs. Newington at first wanted me to regard the money as a gift. 

I refused to accede to this. I told them at the time the loans were arranged 
that I would regard them as loans to be repaid by me, personally; and that 
I would repay those loans out of the proceeds of what I was confident would 
be an ultimate victory. I did say to the Newingtons that 1 needed the loan 
because of the above entitled litigation and that I would devote the proceeds 
thereof to the expenses of my office in that connection. This Idid. The 
supporting affidavit of John C. Newington, sworn to on the -.. day of May, 
1958, is hereto annexed, marked Exhibit Q, to form part of this affidavit. 
The several checks amounting to $5,000.00, which were sent to me by the 


Newingtons, were made payable to me, personally. I and I alone was re- 





sponsible for their repayment. I was under no obligation to account for this 
loan to anyone, nor even to disclose to anyone the fact of its existence. In 
fact, however, I did tell the plaintiffs, including Cunningham, that I had 
borrowed money from several of my friends in order to finance my office 


while I was handling the litigation. | 


| 

(b) The $1, 000.00 (which was originally sent as a gift to me but was 
later converted into a fee) was paid to me by James Luken for certain serv- 
ices rendered by me to Mr. Luken in connection with Teamster Union af- 
fairs. I used this fee entirely to defray expenses of the above entitled liti- 
gation. I must assert in this connection an attorney's privilege of not dis- 
closing the nature of the services I rendered because Mr. Luken asked that 
they be kept confidential. Be that as it may, I told Mr. oe at the time 
that I was going to devote most of that fee to the financing of my office's 
handling of the Teamster case. The affidavit of James Luken, Sworn to on 
the 9th day of May, 1958, is hereto annexed to form _— of this affidavit 


| 
as Exhibit R. | 
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(c) There is no Mr. "“McEvelerley” whom I have ever known. Ido 
know, and am proud to own as a long-standing personal friend, a Thomas 
McEvily who operates an insurance office in Nassau Street, New York City 
and whose home is in Pelham, Westchester County. About two weeks or 
more after the Consent Order was signed and filed herein, I obtained from 
Tom McEvily a loan of $5, 000.00 to cover certain personal obligations 
which had absolutely no connection with the Teamster case (except that only 
the Teamster case expenditures had made it necessary for me to ask for 
472 the loan). Mr. McEvily lent me the money out of his personal funds. 


The check was made to me personally. It was not made on behalf of the 


Dairymen's League and Carnation Stock Farms (whose affidavit accompanies 


this one) or on behalf of anyone else. I and I alone am responsible for its 
repayment. The very date of the loan suggests that I could not have suc- 
cessfully collected $5,000.00 from Mr. McEvily or anyone for the presecu- 
tion of the Teamster case; for on that date the Consent Order had already 
been signed for at least two weeks. The supporting affidavit of Thomas 
McE-ily is hereto annexed, marked Exhibit S, to form part of this affida- 
vit. 

(d) Through the good offices of some personal friends I negotiated 
a loan of $5,000.00 sometime in December, 1957. This was arranged by 
John Morse of the law firm of Cravath, Swain & Moore. Initially this was 
intended as a gift. But I would not accept it on that basis. From the begin- 
ning Itold Mr. Morse that I would regard it as a loan to me and that I would 
repay it. The supporting affidavit of John Morse is hereto annexed, marked 
Exhibit T, to form part of this affidavit. 

Thus I, and Ialone, am responsible for the three loans just described; 
they were made to me personally; and the proceeds of the loans were paid 


to me personally. Under no theory of law or justice am I under any obligation 
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to account to anyone for personal loans for whose pian I am personally 
obligated. | 

(B) The Cunningham petition asserts that "in addition Mr. Schmidt 
has received approximately $4, 700.00 from the Rank-and-File Committee”. 
There is no allegation that I misused or diverted this sum. The exact 
amount which I received from the Rank-and-File Committee was $7,205.27, 
for which I have rendered my accounting in my affidavit of April 25, 1958, 
heretofore filed herein. I received this amount for expénses of the litigation; 
and I used thie amount to defray those expenses. What I received in this 
connection from the Rank-and-File Committee I eaters with the unanimous 


approval of that Committee (including Cunningham's approval). Nor does 
| 





Cunningham deny that he himself approved the assignment to me by the Rank- 
and-File Committee of the amount in question. He does not even claim or 
assert that I misspent all or some of this money. In any case, I had fully 
and completely accounted for it in the report of my accountant which ac- 
companies my 56-page affidavit of April 25th, 1958, a ee eee duly filed 
herein. : 

(C) The Cunningham petition alleges that he had “no knowledge of the 
funds described in the above items (1), (2), (3) and (4), prior to the signing 
of the Consent Order” (p. 12). (This, incidentally, is implicit with the ad- 

mission that he did know about tne monies allocated to me by the Rank-and- 
File Committee.) Of course, the fact that he was ignorant of my personal 
loans and my fees is irrelevant to this case. Such loan and fee matters, be- 
ing my personal business, were simply none of Cunningham's business; nor, 
indeed, the business of any of the parties to the above entitled action. It 
happens, however, that I spent the bulk of the monies I borrowed to pay ex- 


penses of litigation, office overhead and salaries in order to enable me to 


continue the protracted trial herein; and on several occasions I did inform 
| 


' 
j 
i 
! 
t 
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all of the plaintiffs (including Cunningham) that the prosecution of the case j 

had made it necessary for me to borrow money. * 
473, (D) Cunningham alleges that he “made requests of Mr. Schmidt on 

numerous occasions to render an accounting of all monies received by him 

directly or indirectly in this matter, but he has to date refused or neglected 

to furnish such an accounting’ (p. 13). Neither I nor my office received 

any monies intended for the plaintiffs or the Rank-and-File Committee; ex- 

cept that on a few occasions small contributions were sent to my office but 

addressed to The Rank-and-File Committee and these were turned over to 

that committee unopened by my secretary, Mrs. Ford, pursuant to in- 

structions to that effect from me. Mrs. Ford's affidavit accompanies this 

one, At no time did Cunningham ever ask me, or any attorney or person 

associated with me, for any accounting, except indirectly by a letter dated 

April 2, 1958. There was nothing to account for except as appears in my 

affidavit of April 25, 1958. Cunningham was familiar with the fact that my 

acesunen was preparing an accounting of all my expenses. He was in my 

office when my accountant and I were there and they spoke with each other 

about it in my presence. My own full and accurate accounting has already 

been filed herein and it has been made with the unanimous and complete ap- 

proval of all of the plaintiffs except Cunningham, who has been and will be 

unable to challenge it. 


* * * * * *€* *&* *& * 


486 Exhibit O 
Nomination by Plaintiffs 


We, the undersigned, plaintiffs in the above entitled action, hereby 
nominate, pursuant to Section 2 of the proposed Consent Order, which con- 


stitutes the basis for the settlement of this case as approved by the parties 
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and the Court, our attorney, GODFREY P. SCHMIDT, for appointment to 


and service on the Board of Monitors created by such settlement. 


Dated: New York, N. Y. 
January 27, 1957 ! 

JOHN CUNNINGHAM 

THOMAS C. MANNING 

FRANK KENNEDY 

ANDREW BOGGIA 

GEORGE BECKER 

JOSEPH MOLLOY 

JOHN M. McMANUS 

HAROLD WILL | 

STEVE MILONE | 

JOHN McGLYNN | 

EDWARD M. McFARLAND 

JOHN OLSEN 

HOBART GALE | 

487 Exhibit P | 

Affidavit of Thomas ©. Manning, et al. 


CITY, COUNTY AND STATE OF NEW YORK: | 

THOMAS C. MANNING, FRANK KENNEDY, ANDREW BOGGIA, 
GEORGE BECKER, JOSEPH MOLLOY, JOHN M., McMANUS, HAROLD 
WILL, STEVE MILONE, JOHN C. McGLYNN, EDWARD McFARLAND, 
JOHN OLSEN, and HOBART GALE, being duly sworn, say: 

We have read the affidavit of Godfrey P. Schmidt, sworn to on the 
8th day of May, 1958, and we agree with all of the statements therein con- 
tained. We have also read John Cunningham's Petition dated April 25th, 

| 


1958 and we hereby oppose said Petition because it is false in every ma- 


terial respect and because it is from beginning to end a display of malice 
and ingratitude. : 

We hereby approve the services and functioning of Godfrey P. Schmidt 
as our attorney-Monitor without reserve. We are seis ptareey satisfied with 


his work in this case; and we earnestly desire that he continue that work and 


continue as our Monitor. 
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Therefore we ask this Court to dismiss the Cunningham Petition which 
was filed without previous notice to us and against our wishes. 


EDWARD McFARLAND 
ANDREW BOGGIA 
JOHN McGLYNN 
HAROLD WILL 
HOBART GALE 
JOSEPH MOLLOY 
FRANK KENNEDY 
THOMAS C. MANNING 
JOHN M. McMANUS 
GEORGE BECKER 
STEVE MILONE 

JOHN OLSEN 


Sworn to before me this 
10th day of May, 1958 


JOSEPH J. LOBRUTTO 
eae. Public, State of New York 
No. 24-7578075 
Qualified in Kings County 

Term Expires March 30, 1960 


488 Exhibit Q 
Affidavit of John C. Newington 


COUNTY OF 
)} Ss.: 

STATE OF ) 

JOHN C. NEWINGTON, being duly sworn, says: 

I am over the age of 21 years and I reside at Field Point Park, 
Greenwich, Connecticut. 

In the period from September to November, 1957, my wife and I 
lent to Godfrey P. Schmidt a total of Five Thousand ($5, 000) Dollars. 


The several checks by which we made this money available to him were 


drawn to his order personally and they were drawn upon our funds. At 


first we indicated to Mr. Schmidt that it was our purpose to give him the 


money; but he insisted that he would regard it as a loan to be repaid by 
him. As unconditional loans to him, their use was controlled by him and 


was entirely subject to his discretion. We were informed by him and we 





ao 
believe that he did in fact use all or most of the said loans to defray the 
expenses to which his office was put in conducting the above entitled liti- 
gation. 

JOHN C. NEWINGTON 


Sworn to before me this 
day of May, 1958. 


Exhibit R 
Affidavit of James Luken 


COUNTY OF HAMILTON 
STATE OF OHIO oo 

JAMES LUKEN, being duly sworn, says: 

I am over the age of 21 years and I reside in Cincinnati, Ohio. 

During the month of September, 1957, I consulted Godfrey P. 
Schmidt as an attorney on several occasions. On a number of ocasions 
(sic) the consultation was by long distance telephone. On two ocasions 
(sic) I visited his office and spoke with him at length. |The problem as 
to which I sought Mr. Schmidt's advice involved a legal action which I 
was contemplating at that time; but which, asa feaiinle? Mr. Schmidt's 
advice, I never did institute. The nature of the eonterpiated action I 
regard as a confidential communication between attorney and client; and 
I so told Mr. Schmidt at the time, | 

I had come to Mr. Schmidt because I had feared of his successful 
conduct of the case of Martin Lacey v. Louis Lufrano et al. in the United 
States District Court for the Southern District of New York. 


At the concluding conference with Mr. Schmidt on this subject I 


promised to send him a check of One Thousand ($1, 000) Dollars as fee 





for his counsel. Mr. Schmidt said that he was going to use it for the ex- 


penses of his office in the above entitled litigation. Subsequently he informed 


me, and I believe, that he did do so. In any case, I eventually mailed him a 
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check of One Thousand ($ 1,000) Dollars which I had been authorized to 


disburse as counsel fees. £ 


/s/ James T. Luken 
JAMES LUKEN 


Sworn to before me this 
9th day of May, 1958 


Hamilton County, Ohio 
OLGA B. DODSON, Notary 
My commission expires May 13, 1958 


490 Exhibit § 
Affidavit of Thomas McEv ily 


COUNTY OF WESTCHESTER ) 
STATE OF NEW YORK = 

THOMAS McEVILY, being duly sworn, says: 

I am over the age of 21 years and I reside at 416 Wynnwood Road, 
Pelham, New York. 

About the middle of February, my friend, Godfrey P. Schmidt, asked 
me whether I could arrange a personal loan through one of my banking con- 
nections. By way of response, I offered to accommodate him by a loan of 
Five Thousand ($5,000) Dollars drawn on my own personal account. He 
accepted; and as a result, I gave him a check drawn to his personal order in 
the amount of Five Thousand ($5, 000) Dollars. The loan is still unpaid; and 
our arrangement contemplates that he will repay it out of his fee as the at- 
torney for the plaintiffs in the above entitled case. The loan was not made 
by me as an agent for a milk company nor as agent for anyone. It was made 
by me as principal. It was borrowed by Mr. Schmidt for himself and for his 
=e use. At the time the loan was negotiated and consummated Mr. Schmidt 
told me, and I knew, that the Consent Order settling the above entitled case 
had already been signed. The loan had no connection with the above entitled 


litigation; except that it probably would not have been necessary if Mr. 
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Schmidt had not spent so much of his own money in connection with this 


litigation. | 


| 
/s/ THOMAS McEVILY 
Thomas McEvily 


Sworn to before me this | 
6th day of May, 1958 | 


JOSEPH J. LOBRUTTO 
Notary Public, State of New York 
No. 24-7578075 
Qualified in Kings County 

Term Expires March 30, 1960 


Exhibit T 
Affidavit of Tohn Morse 





CITY OF NEW YORK ) 
COUNTY OF NEW YORK ) SS.: 
STATE OF NEW YORK ) 


JOHN MORSE, being duly sworn, says: | 


I am an attorney associated with the firm of Cravath, Swain & Moore 
| 


of 15 Broad Street, New York, New York. | 

During the month of December, 1957, I srvanged with a client of 
mine (whose identity at the client's request must ramate a confidential 
communication between said client and myself, as attorney) to lend the sum 
of Five Thousand ($5,000) Dollars to Godfrey P. Schmidt. At the time when 
the arrangement was made Mr. Schmidt understood that the advance made to 
him was a loan to him. It was originally offered as a gift. However, Mr. 
Schmidt said he would not accept my client's help except upon the basis that 
it was a loan to him for whose payment he would himself be personally re- 
sponsible and for whose disbursement I imposed no conditions. The check 
was made payable to Godfrey P. Schmidt and it was drawn upon my firm's 


‘ , = ' 
account after the client in question had made the funds available to my firm. 


I am informed by Mr. Schmidt, and believe, that Mr. Schmidt did in fact 


use the proceeds of said loan in defraying the expense of his office in the 
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a ee eee 


above-entitled case and in meeting the expenses of some of the witnesses 
therein. 

Incidentally, I have never to this day disclosed to Mr. Schmidt the 
identity of the client in question. That client thought Mr. Schmidt was 
doing a good job and wanted to help him by lending him the aforesaid sum. 


/s/ JOHN MORSE 
John Morse 


Sworn to before me this 
6th day of May, 1958. 


FRANCES KALSON 

Notary Public, State of New York 
No. 31-7331645 
Qualified in New York County 
Commission Expires March 30, 1960 
492 AFFIDAVIT OF RUTH FORD 

CITY OF NEW YORK ) 
COUNTY OF NEW YORK ) SS.: 
STATE OF NEW YORK ) 

RUTH FORD, being duly sworn, says: 

I am over the age of 21 years and I reside at 194 Fort Lee Road, 
Teaneck, New Jersey. 

I am the secretary of Godfrey P. Schmidt, the attorney for the 
plaintiffs herein and I have been his secretary continuously for the past 
two years. 

After the formation of the Teamster Rank-and-File Committee last 
October, and after the appeals for public support and contributions made 
by that committee, about a dozen letters came to Mr. Schmidt's office ad- 
dressed to the Rank-and-File Committee, care of Mr. Schmidt, at various 
times between October, 1957 and January, 1958. Pursuant to Mr. Schmidt's 
instructions, I handed these unopened to the Rank-and-File Committee, 


whose office was located at 50 East 42nd Street, New York. At time I 


would myself deliver the letters involved to a member of the Rank-and-File 
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Committee who happened to be visiting Mr. Schmidt's office; and at times 
I gave the letters to one of Mr. Schmidt's associates for delivery to the 
office at 50 East 42nd Street. I learned after I had handed the letters un- 
opened for delivery in this manner that they contained cash or checks con- 
tributed to the Rank-and-File Committee: At no time lee they ever de- 
posited in Mr. Schmidt's account or given to Mr. Schmidt. In most cases 


I never even informed Myr. Schmidt of their existence. 


RUTH FORD | 

| 

7 Sworn to before me this | 

12th day of May, 1958 | 
JOSEPH J. LOBRUTTO 

Notary Public, State of New York 

No. 24-7578075 | 

Qualified in Kings County : 

Term Expires March 30, 1960 ! 

493 Supplemental Affidavit of | 

Godfrey P. Schmidt | 





‘ CITY OF NEW YORK ) | 
COUNTY OF NEW YORK )SS.: ) 

STATE OF NEW YORK ) | 

GODFREY P. SCHMIDT, being duly sworn, says: : 

1, Since I dictated my previous affidavit herewith filed, I received 
a telephone call from an Alston K. Woodley, Esq., who repre sented him- 
self as an attorney in the Legal Department of the Dairymen's league and 
Carnation Co., with offices at 100 Park Avenue. He stated that he and 
some of the people from the Dairymen's League had read in the papers 
that John Cunningham had accused me of receiving $5, 000 from his client, 


the Dairymen's League and Carnation Co., through the agency of a Mr. 


! Thomas McEvily. He wanted to know whether I would object if his company 








filed an affidavit in this proceeding completely denying Cunningham's story 
in this connection. I told him that I had not originally planned to bother 


them with a request for such an affidavit; but that I would welcome it if they 
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cared to present one. He said that he could communicate further with me 
next week. Mr. Woodley's phone call was completely unsolicited on my 
part. 
2. Also, on or about May 5th, I received a telephone call from 


John Newington from whom, as appears from my earlier affidavit, I had 


borrowed $5,000. Mr. Newington, in effect, told me he would be blad (ste) 


to execute any document certifying the fact of that loan. I prepared an af- 
fidavit to this effect and sent it to Mr. Newington. He has since read it and 
approved its contents; but he has not yet returned it to me with his signa- 
ture. Today he again phoned me and stated that he would execute the affida- 
vit and send it tome. However, rather than hold up my own application to 
dismiss the Cunningham petition until I receive the Dairymen's League and 
Newington affidavits, I shall submit them in a few days. Meanwhile, with 
respect to the Newington loan, I had, long prior to the eruption of Cunning- 
-ham's hostility toward me, dispatched to the Newingtons under date of Feb- 
ruary 18th, 1958, a letter, copy of which is hereto annexed, marked Exhibit 


A, to form part of this affidavit. 


GODFREY P. SCHMIDT 


Sworn to before me this 
12th day of May, 1958 


JOSEPH J. LOBRUTTO 
Notary Public, State of New York 
No. 24-7578075 
Qualified in Kings County 
Term Expires March 30, 1960 
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494 Exhibit A 


Letter, Dated February 18, 1958 
February 18, 1958 


Mr. and Mrs. John Newington 
Field Park Point 
Greenwich, Connecticut 





Dear John and Barbara: | 

At long last Iam beginning to come out from under the pile of work 
which has been weighing down upon me. Iam enclosing a copy of the Court 
Order by which we obviated the necessity of continuing the trial; as well as 
a copy of the 13 Points clarifying and explaining the Court Order. We found 
it necessary to write an explanation, since the cemapaineka, generally speak- 
ing, seemed either to misunderstand the Consent Order or to misrepresent 
it. Also, for your information, I am enclosing a copy of a column written 
by Victor Riesel on this subject. | 

Now that the Consent Order has been signed and I have been appointed 
one of the receivers (Monitors) of the Teamster Organization, we have one 
final phase of the Consent Order to clear up before entering upon the decisive 
phase of monitorship. As you will see from the Consent Order itself, the 
Court has ordered the Teamster Organization to pay counsel fees for the 
plaintiffs as well as all expenses. As I told you by telephone several times 
when I expressed my gratitude for the tremendous help you provided, Iam 
going to return to you, as soon as the Teamster Sryanixntion makes the 
funds available pursuant to the Consent Order, the $5, 000 which you were 
good enough to put at my disposal. Indeed, I have advised my clients, the 
Thirteen Teamsters, and their fund-raising tusecumaniual ty, the Teamster 


Rank-and-File Committee, to return to donors all monies collected by them. 


It may interest you to know that the Rank-and-File Comntittee collected 


eee eee 
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$ 23, 000; but we incurred expenses of over $130,000. Since these will now 
be defrayed out of the Teamster treasury, there is no reason why we should 
not return all monies generously given to us by people who wanted to cooper- 
ate in our fight. 

I told you from the beginning that I was going to win this case. You 
will appreciate the dimensions of our victory when you read the enclosed 
pamphlet entitled "The 13 Points". Perhaps, without the enlightenment of 
what went on behind the scenes, you will find it impossible to appraise all 
of the ramifications of our victory. I hope you will give Grace and me the 
opportunity to take both of you to dinner and the theatre sometime soon at 
your convenience. I dictate this letter over the telephone from Washington 
where I will be occupied with Monitor business for a few days. If conveni- 
ent for you, perhaps next week or the week after will provide us with the 
opportunity to get together. My secretary will telephone you next week, if 
I am unable to do so myself, in order to make the arrangements. Perhaps 
you would want Father Keller to come with us. 

Needless to say, I shall be forever grateful to you for the help both 
of you made available to us in this historic and precedent-making battle. 


When I tell you that your help was the most generous provided to us from 


495 any source whatever, you will understand why I am so grateful to 


you. It will always be a matter of wonderment to me that the ones who 
should have been most interested in our case, namely, the Teamster mem- 
bers themselves and the employers who have a gigantic stake in clean union- 
ism, should have been too cowardly to help us. 
God bless you both. 
Very sincerely, 


GODFREY P. SCHMIDT 


GPS: rf 
Encls. 








ae 
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518 [Filed June 11, 1958] 
STIPULATION : 
| WHEREAS, in February, 1958, the undersigned, counsel for plain- 


tuifs, moved, pursuant to paragraph 14 of the Consent Decree entered on 


January 31, 1958, for an order fixing the reasonable fees of counsel and 





by subsequent amendment the undersigned requested that the Court fix 
such reasonable fees in the sum of $350, 000; and, : 

WHEREAS, the undersigned have agreed amongst themselves upon 
a division of such fees as this Court may allow, and accordingly respect- 
fully request the Court to determine, in a single award, the reasonable 
fees to be allowed to the undersigned, in lieu of making separate awards 
with respect to fees; and, | 

WHEREAS, the undersigned have incurred expenses in connection 
with the prosecution of the aforesaid action for which they respectively 
seek reimbursement. The claim for reimbursement of expenses on behalf 
of the undersigned Godfrey P. Schmidt was submitted with his affidavit 
sworn to April 25, 1958. The claims for reimbursement by the under- 
signed Thomas J. Dodd and M. Joseph Blumenfeld have been separately 
submitted; and | 

WHEREAS, the undersigned respectfully request that their respective 


| 
claims for reimbursement of expenses be separately considered and deter- 





is mined, and such reimbursement allowed to them, respectively, as to this 
Court may seem just and proper. | 

; : NOW THEREFORE, the undersigned stipulate and agree that: 

> | 


519 1. One award in respect of fees may be made to the undersigned 
jointly for the services rendered herein by themselves, their partners and 


4 associates. 
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2. The respective claims of the undersigned for reimbursement for 
expenses incurred herein be separately considered and separately allowed 
to each of them respectively. 


Dated this 4th day of June, 1958. 


/s/ Godfrey P. Schmidt 
Godfrey P. Schmidt 


/s/ Thomas J. Dodd 
omas J. Do 


/s/ M. Joseph Blumenfeld 
M. Joseph Blumenfeld 


CERTIFICATE OF SERVICE 


A copy of the foregoing Stipulation was mailed, this 10th day of June, 


1958, to Edward Bennett Williams, Esq., attorney for defendants, -at 839 


Seventeenth Street, N. W., Washington, D. C. 


/s bY de Sos ime * - = = 
v: » POD ALGA RUM @ U 


Attorneys for Godfrey P. Schmidt, Esq. 


521 [Filed June 26, 1958] 
AFFIDAVIT IN REPLY 
»-_ *« * &©§ *&©* *&©*& & & & 
1. Iam constrained to submit this reply in answer to the affidavit 
of GODFREY P. SCHMIDT, sworn to May 8, 1958, as an aid to the Court 
in evaluating the merits of my application to remove Godfrey P. Schmidt 


as Monitor. 


x * * *©* * *&* & & H& * 
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523 5. By his own admission as reflected in his affidavit in opposition, 
it is manifest that between the months of September and Deceniber, 1957, 
| Godfrey P. Schmidt was offered gifts of money totaling at least the amount 
of $11, 000.00. (In addition thereto he states he received $5, 000 from Tom 
McEvily in February, 1958 as a personal loan. ) | 
a. There was an offer of a gift of $5,000 from Mr. and Mrs. John 
C. Newington, residing in Greenwich, Conn. | 
b. Likewise, Mr. Schmidt, in his affidavit, admits that there was 
an offer of a gift of $1,000.00 from James Luken, a resident of Cincinnatti, 
Ohio. : 


c. In addition, the conceded proof shows that there was an offer of 


a gift of $5,000.00 from the international law firm of Cravath, Swain & 








Moore, of New York City, on behalf of a client who is identified as X. 
Is it reasonable to believe that these gifts were offered to Mr. Schmidt 
! personally for his own use, or were these gifts offered to help the plaintiffs 
prosecute this action? No Gallup poll need be taken to convince this Court 
that no other attorney in the United States was so Hagclacly fortunate as 


Godfrey P. Schmidt, in having donors come to him for the purpose of be- 


stowing personal gifts in the sum of thousands of dollars, Furthermore, 





Mr. Schmidt concedes that he was not looking for gifts and he was unwilling 
to accept them as an individual. This Honorable Court is aware that during 
the time these gifts were offered to Mr. Schmidt, the plaintiffs in the above 
entitled action received wide publicity of their need for dasmey to finance and 
524 carry on their action against corruption in the Teamsters Union. All 
avenues of communication, such as press, radio, television, carried their 
plea for funds throughout the entire United States. The — of this ap- 
peal resulted in a flow of many contributions directly to the Rank and File 


Committee and to the office of Mr. Schmidt, as he admits in his affidavit. 


| 
| 
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Were the three offered gifts above mentioned, destined for use in the plain- 
tiffs’ cause, or Mr. Schmidt's own personal use as he now contends? If 
they were intended in the use of plaintiffs' action, then the acceptance of 


these funds by Mr. Schmidt, in any manner or form, establishes these 


funds as an irrevocable trust held by him for and on behalf of the plaintiffs. 


Mr. Schmidt's insistence that he accepted those funds in the form of a loan 
and thereby had no responsibility to use them on behalf of the plaintiffs, or 
even to account for them, is a violation of the trust. 

6. Where does the truth lie? I believe this affidavit and the ex- 
hibits attached hereto will lead to the truth. The following facts are called 
to the attention of this Court: 

a. In paragraph 9 A (a) on pages 4 and 5 of his affidavit, Mr. 
| Schmidt states: 

"I did borrow from John and Barbara Newington a total of 
$5,000. I borrowed the money because I had so dedicated my- 
self to the prosecution of the above entitled action as to neglect 
my usual work and sources of income. Mr. and Mrs. Newington 
had first wanted me to regard the money as a gift. I refused to 
accede to this. I told them at the time the loans were arranged 
that I would regard them as loans to be repaid by me personally; 
and that I would repay these loans out of the proceeds of what I 
was confident would be an ultimate victory. Idid say to the New- 
ingtons that I needed the loan because of the above entitled litiga- 
tion and that I would devote the proceeds thereof to the expenses 
of my office in that connection. This Idid... I and I alone was 
responsible for their repayment. I was under no obligation to 
account for this loan to anyone or even to disclose to anyone the 


facts of its existence.... 7 
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At the hearing of this petition, competent testimony will be offered 

to prove that Godfrey P. Schmidt was unknown to the Newingtons prior to 

the time they gave him the money and that part of these lnoneys were ear- 


marked to pay the premiums of the bonds required in the above action. That 


Mr. Schmidt actually paid $1, 000.00 to the Surety Company, but a balance 





of $2, 000. 00 has not been paid to date. 
By strict mathematical computation, Mr. Schmidt's alleged expendi- 
tures in this case which is made part of his moving papers for a fee, it is 
| 
evident that he did not use the $5,000 in this case. Was Mr. John C. New- 
ington informed of this fact by Mr. Schmidt, in view of the following state- 
ment made by Mr. Newington in his affidavit, sworn to May 12, 1958 and 
attached to Mr. Schmidt's answering affidavit ? 
“We (Mr. and Mrs. Newington) were informed by him (Mr. 
Schmidt) and we believe that he did in fact use all or most of 
said loans to defray the expenses to which his office was put in 
: conducting the above entitled litigation. 
| Perhaps of greater significance is the contents of letter from Mr. 
Schmidt to the Newingtons, dated February 18, 1958, in which it is stated 
in the last paragraph as follows: 
A 4 “Needless to say I shall be forever grateful to you for the 
help both of you made available to us in his (sic) historic and 
precedent making battle, when I tell you that your help was 
the most generous contributed to us from any source whatever 
you will understand why I am so grateful to you. It will always 
be a matter of wonderment to me that the ones who should have 
v been most interested in our case, namely the teamsters mem- 
| bers and the employers who have a gigantic stake in cleaning 
unionism, should have been too cowardly to help us. (emphasis 
added) 
526 In attempting to prove a debtor-creditor relationship, Mr. Schmidt 


makes the amazing statement, "that I would repay these loans out of the 


proceeds of what I was confident would be an ultimate victory. " This 





Court will recall that in September, 1957, at the time the $5, 000 was paid 


to Mr. Schmidt by the Newingtons, there was no indication of a victory or 


| 
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expectation of a money judgment in this case which would inure to the bene- 
fit of Mr. Schmidt. On the contrary, Mr. Schmidt maintained at all times 
that he expected no fee in this case, as his papers will indicate, and that 
his services were rendered gratuitously on behalf of plaintiffs' cause. 

I believe that Mr. Schmidt's explanation of the Newington transaction 
is a figment of his imagination, contradicted by his own statements and 
exhibits in his answering affidavit. 

b. Mr. Schmidt states in his answering affidavit on page 5, para- 
graph (b) that: 

"The 1,000 which was originally sent as a gift to me, 

but was later converted into a fee, was paid to me by James 

Luken for certain services rendered by me to Mr. Luken in 

connection with Teamsters Union affairs. 

Attached hereto and marked Exhibit A, is a photostatic copy of the letter 
accompanying the check of $1,000 which Mr. Schmidt claimed in his affi- 
davit to be "a gift to me’. I believe that the letter marked Exhibit A, is 
self-explanatory and establishes without doubt that the $1,000 was intended 
as a contribution to Mr. Schmidt's clients. As a fiduciary Mr. Schmidt 
had no right to convert this fund into a fee. 

527 c. Mr. Schmidt, on page 6, paragraph (c) of his affidavit, sets 
forth: 

“About two weeks or more after the Consent Order was 

signed and filed herein, I obtained from Mr. Tom McEvily 

a loan of $5,000 to cover certain personal obligations which 

had absolutely no connection with the teamsters case (except 

that only the teamsters case expenditures had made it neces- 

sary for me to ask for the loan). Mr. McEvily lent me the 

money out of his personal funds. The check was delivered to 

me personally.. The very date of the loan suggests that I 

could not have successfully collected $5,000 from Mr. McEvily 

or anyone for the prosecution of the teamster case; for on that 


date the Consent Order had already been signed for at least two 
weeks. 





I have good reason to believe that the check of $5,000 was deposited 


in Mr. Schmidt's personal bank account, The Hanover Trust Company, on 
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January 13, 1958, before noon of that day. Also, that the check was not 
one drawn by Mr. McEvily, but a cashier's check drawn by a bank. I 
have good reason tc believe that Mr. Schmidt's bank aistevienitie of the 
Hanover Trust Company for the month of January, 19 58, will corroborate 


this fact in addition to sworn testimony which will be presented at the hear- 


ing of this application. 
d. Mr. Schmidt, in paragraph (d) on pages 6 and 7 of his answering 


affidavit stated that he negotiated a loan of $5,000 in 1957 which was ar- 


| 
ranged by John Morse of the law firm of Cravath, Swain & Moore. He 


further stated: 


"Initially this was intended as a gift, but I would not accept 
it on that basis. ! 


It appears from the affidavit of Mr. John Morse, — May 6, 1958, 
that the $5,000 from his firm "was originally a gift”. Noting that it was 
528 originally offered as a gift, it can be equated with ithe final sentence 
of the same affidavit, that the gift was prompted because “that my client 
thought Mr. Schmidt was doing a good job and wanted talbellp him..." 
Wanting to help him is followed by the words “by lending him the aforesaid 
sum’. But this cannot be, as the affidavit itself shows “that wanting to 
help him" was originally reflected in the nature of a gift and changed into 
a loan by Godfrey P. Schmidt. Mr. Schmidt's affidavit read together with 
the affidavit of Mr. Morse creates a very confusing picture. Mr. Schmidt 
seeks this Court to adopt a tortured view which in essence would establish 
that an unknown donor first wished to make a gift to him of $5, 000 for the 
“good job" he was doing in this case, but that Schmidt refused to accept the 
gift and took the said moneys as a loan. Is Mr. Schmidt's version of this 


transaction true or is it reasonable to believe that when Mr. Schmidt was 
| 


alerted to this application he immediately sought to undercut the proof 
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submitted in support of this application by drawing affidavits in tauto logi- 
cal language designed and prepared with marks of afterthoughts. 
Here are some significant facts which can logically provide the 
truth. Annexed hereto and made part hereof, and marked Exhibit B, 

is photostatic copy of letter from the firm of Cravath, Swain & Moore, dated 
February 21, 1958, concerning the above entitled action. The caption of 
the letter states "Cunningham v. English . The Court's attention is di- 
rected to the sentence in the letter, as follows: "I am sure that our cli- 
ents will be surprised and pleased to receive their money back. " Would 
a creditor make a statement to a debtor that he is surprised to receive 

his money back? The surprise can only be explained by the fact that a gift 
was intended and that the donor in answer to a prior communication was in- 
formed unilaterally that the money was to be returned. Moreover, this 

| Court's attention is directed to a memorandum which was delivered to your 

529 affiant in the early part of November, 1957, by Mr. George A. Gil- 

: lespie, III, of the firm of Cravath, Swain & Moore. This memorandum, 
annexed hereto and marked Exhibit C, is self-explanatory. It does not 
indicate from any viewpoint whatsoever that the firm of Cravath, Swain & 
Moore intended to deliver to Mr. Schmidt moneys in the form of a loan. 

On the contrary, it can be noted that point 1 of this memorandum delineated 
a course of conduct to be adopted by the plaintiffs in the action in the dispo- 

_ sition of the funds, as follows: 


"1. You should make clear that the Teamsters Rank and 


File Committee has not granted to anyone the authority to 

contract with any person with regard to finders fees for 

contributions to the Committee. And, specifically, in cer- 
P. Schm 


tain cases, you should state that Godfrey P. idt has 

not been delegated any such authority. (embeds added) 

This memorandum is diametrically opposed to any tale of a “loan”. 
7. At page 30 of the original affidavit of Godfrey P. Schmidt, sworn 


to on April 25, 1958, prior to the institution of this application, and submitted 
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as his original petition for the fixation of fees, Godfrey P. Schmidt made 
known to this Court that, in undertaking this cause of action, "the risk 
thus entailed was quite substantial; it involved not only the possibility that 
I would receive nothing for my services over an extended period, but the 
possibility that I would suffer a substantial loss.. since a large overhead is 
involved in the conduct of this kind of litigation. " : 

There is no suggestion in that affidavit, that Geateey P. Schmidt was 
forced to make any loans in order to finance this action, nor that he was 
offered gifts to pursue this action, which he rejected. Why? If Godfrey P. 
Schmidt sought to impress the Court with the nature of the services he con- 

530 tributed and the financial burden upon him, he, if it were true, would 
no doubt have advised the Court that he borrowed at least $16, 000.00 in 
order to maintain his office. This he did not do for the obvious reason that 
he did not, at that time, know or anticipate any application to remove him 
as Monitor for diversion of funds. The excuse of a "loan" patently was re- 
sorted to as a last resort, in the hope that it will pass as an explanation to 
the charges he now must meet. | 

8. At pages 29 and 30 of his affidavit submitted in opposition to this 
application, sworn May 8, 1958, Godfrey P. Schmidt states: “Cunningham's 
Sudden Ultimatum." He claims therein that he was advised of the names of 
the persons whom I charge contributed funds for the benefit of the plaintiffs 
which he diverted. He mentioned the Bethlehem Steel Co. , as one of the 
parties Inamed. (That appears at line 6 at page 30). It is significant that 
Godfrey P. Schmidt avoids entirely any further reference to Bethlehem 
Steel Co. Godfrey P. Schmidt knows that Bethlehem Steel Co., is repre- 


sented by the law firm of Cravath, Swain & Moore, and that this company 


is the contributor of the $5, 000. Surely if the contribution came from 


Bethlehem Steel Co. they would not negotiate a "loan" with Godfrey P. 
| 
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Schmidt in his individual capacity. It appears from the letter in the file 
in this record, Exhibit A, dated February 21, 1958, that the words “our 
clients" would exclude an individual person. This is merely cited to il- 

: Uedcete the improbability of a "loan" to Godfrey P. Schmidt with the right 
to use the money as he sees fit, in an unrestricted manner. It is also 
curious to observe that Godfrey P. Schmidt makes studied efforts in his 
affidavit to call the attention of the Court that, in any event the money was 

used for the benefit of the plaintiffs and that he has so advised these people 

| who originally offered gifts. If the use was unrestricted the question arises 

Bol why was it necessary to keep the donors posted if it were a "loan"? 
‘It is of no concern to the creditors what disposition is made of the funds. 


Yet in this case, there is an obvious attempt to stress the fact that the 


: moneys were used for the benefit of the plaintiffs, without any specification 


of their disbursement, to parties who could not be interested - if this were 
a loan. 
x* * * * *€& *€©* &© & * 
538 [Filed June 26, 1958] 
MILK AND ICE CREAM DRIVERS AND DAIRY EMPLOYEES 
In Greater Cincinnati, Northern Kentucky, Hamilton and Vicinity 


Phone CHerry 1-0513 32 West McMicham (sic) 


CINCINNATI 10, OHIO 
September 21, 1957 


(CA 2361-57) 
EXHIBIT A 


Godfrey Schmidt, Esq. 

12 East 4Ist. Street 

New York, New York 

Dear Sir: 

Apparently we have decided not to bring a parallel action as it appears that 


your action is broader than we contemplated or can officially be associated; 


However, as we contemplated something of this sort, our members authorized 





lll 


funds for that purpose. Our members authorized unlimited funds to main- 





tain our local autonomy and we feel your suit will help this purpose. We 
are, therefore, enclosing a check for $1,000 to help cover expenses. If 
your prayer is finally answered to the extent that the International pays 


the expenses, we will be glad at that time to accept our money back. In 





the meantime, it may be used to further the activities of the rank and file 
committee, or the law suit at your discretion. : 

I would certainly like to see your action succeed as it would tend to 
bring democracy within the I.B.T. Iam enclosing certain information 
which may be of value to you in pursuing this suit. | 

First, I had a call from a rank and file man by the = of Ed Danials, 
1924 Welten Avenue, Denver, Colo. He alleges that he can give, or knows 
how to get information on approximately fifteen to twenty’ locals where the 
same complaint would exist as it exists in the affidavits diened by the New 
York locals. I advised him to get in touch with you, but one of his purposes 
was to run a rank and filer for President, a situation which may be admir- 
able, but politically impractical, so I have my doubts that he will call you. 

In Toldeo (sic), Ohio, a Local called Local 20, is owned and operated 
by Larry Steinberg, one of Hoffa's prima-facie itentenants, This Local 
doen't (sic) have meetings at all. They simply have what is called “Unit or 
Craft" meetings, and Stewards Council meetings. It is a good-sized local - 


about seven or eight thousand members. The Local's delegates were picked 





by the Stewards‘ Council - completely opposite to the International Consti- 


tution rules. 


Local 46, LaSalle - there is a group of letters attached which I think 


will be self-explanatory. 
539 Local 114 - Cincinnati, Ohio. This Local was in trusteeship until 


| 
about May of this year. Their delegate informed me that he was first picked 
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by the Trustee and then later, after they got out of trusteeship, the newly 
sages Executive Board also elected him for delegate. The first meeting 
‘out of trusteeship was held September 15, 1957, at which time his creden- 
tials were challenged from the floor. He explained that his lawyer Robert 
‘Knee, of Dayton, Ohio advised him that since the Local did not have a meet- 
“ing in June, July or August, that the Executive Board had the power to act 
in the Local's name. This delegate, although he is pro-Hoffa, was instructed 
by his membership to vote against Hoffa. 

Local 661, 103 and 850 Cincinnati - we are highly suspicious of, but 
‘their meetings are so small we have (sic) unable to even find a member 
who has attended a meeting. 

Local 100 - Cincinnati - By-laws attached. This local has ten dele- 
gates that held an election in accordance with their local By-laws - secret 
ballot election. The Executive Board nominated seventeen different craft 
units and members were nominated to be delegates on a craft basis, but 
elected on an entire union basis. In other words, each member had seven- 
teen votes. The credentials they sent in are those of the eight members 
receiving the highest number of votes, plus the President and Secretary- 
Treasurer; however the next nine highest, plus thirteen officers and agents 
are also attending the convention. 

If your case gets to trial and I can help you as a witness, I will do so 
if you subpoena me or send me a registered letter. I believe I could give 
. testimony of details which would bear upon your general charge that the 
International Union and the top officials have attempted to control the Con- 
vention through Trusteeship, threat of trusteeship, or by installing and 
maintaining dictatorial officers. 


Please inform Kennedy of our actions. 


Very truly yours, 
3 /s/ James T. Luken 
JTL/js James T. Luken, President 
Enclosures ; 





Lis 


540 CRAVATH, SWAINE & MOORE 
15 BROAD STREET 





New York N:. Yi 
February Zi, 1956 
EXHIBIT B | 
Cunningham v. English | 
Dear Mr. Schmidt: : 

Thanks for your letter of February 11 and copy of the Consent Order 
in the above-mentioned case. I am sure that the success of the arrangement 
will depend entirely upon the monitors and I am, therefore, glad to learn that 
you are one of them. : 

Iam sure that our clients will be surprised and pleased to receive 
their money back. I think that most of the uninformed public is apt to look 
upon the settlement as a victory for Hoffa, but I can ell understand how a 
complete victory in the suit by the plaintiffs might have 16g to an early de- 
feat at a new election. I am inclined to think, as I assurne you do, that 
the settlement may be more apt to produce the desired results than a court 
victory for the plaintiffs. | 

If you ever have any spare time, I would very much enjoy talking with 


you about your experiences in the case. 


! 
| 
| 


+ Godfrey P. Schmidt, Esq. 
Messrs. Schmidt & Tetreault 
12 East 4lst Street 
New York 17, N. Y. 





*x* * * * * *©* *€* *& * 





1 [Filed September 2, 1958] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


- JOHN CUNNINGHAM, et al, 
Plaintiffs, 


= , Civil Action No. 2361-87 


JOHN F. ENGLISH, et al, 
Defendants 


Washington, D. C. 
Thursday, June 26, 1958 


Motions and Petitions in the above-entitled cause were heard begin- 
ning at 10 o'clock a.m., before the HONORABLE DICKINSON F. ‘LETTS, 
Judge. 

APPEARANCES: 


MAURICE FRIEDMAN and MURRAY LEVINE, ESQs., 
Appearing for the Plaintiffs. 


THOMAS J. DODD, ESQ., GODFREY P. SCHMIDT, ESQ., M. 
JOSEPH BLUMENFELD, ESQ., SHELDON Z. KAPLAN, ESQ., 
ROBERT E. COHN, ESQ., JOHN L. CALVOCORESSI, ESQ., 
BARTLEY C. CRUM, ESQ., MORTIMER F. HAYS, ESQ., 
(HAYS, PODELL, ALGASE, CRUM &FEUER)., appearing for 
Plaintiffs. 
EDWARD BENNETT WILLIAMS, ESQ., PATRICK O'DONOGHUE, 
ESQ., and AGNES NEILL, ESQ., 
Appearing for Defendants. 


x * *«* * * © & & * 
EDWARD BENNETT WILLIAMS 
x *«* * * * &© * & * 
Now, I say, if the Court please, regarding the motion which I have 
| filed, this: Under Rule 34 I have asked that they produce their income tax 
returns for 1954, 1955, and 1956. I have not done this to embarrass them 
‘because I have no desire to see this exhibit. I shall not ask the Court to 


see it. I shall not ask that it be made of record so that it will not be viewed 








LLS | 
at a future time by anyone. But I feel that it would be a ghod guidepost 
for this Court, because I do not think that counsel should a the defendant 
to pay fees at a rate higher than those which they have Be euadl other clients 
over the years. | 

And so far as Iam concerned, if the Court please, 1 say to you now, 

I am perfectly willing at the proper time to disclose the hes paid by the 
defendant in this case to all of counsel, and I am perfectly willing to submit 
to your Honor my own returns to show whether or not _ fees were justi- 
fied by our regular rate of charge over the years. I have no hesitation in 
doing that. : 

And I think that if counsel is going to make this demand, which I say 
is an inordinate demand, they should be willing to show for your Honor's 
view alone, not for the record, not for the view of the defense, these rec- 
ords which would show to your Honor whether the demand in this case is 

out of line with their charges in other matters over the recent years. 

THE COURT: Yes. | 

MR. CRUM: If your Honor please, we appreciate the pain which 
counsel is suffering because of his opposition to our claim for fees here. 
But we will restrict our reply to the motion before your Honor, namely, the 
question of the relevancy of the income tax returns of Mr. Smith and Mr. 
Dodd and Mr. Blumenfeld. : 

Counsel in his motion has indicated to your Honor that the fee should 
be predicated in large part upon the value of the time. Actually in this 
case, your Honor, the Court, as we view it, is called sobn to make a de- 
termination predicated upon him and multiple factors in Lich time itself 
is comparatively unimportant. . 


| 
What is important here, your Honor, as we will show on the main 


argument, is the nature and the scope of this particular litigation and the 


results accomplished. 
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We do not see, your Honor, how the tax returns of counsel can shed 
any light upon this matter. And, furthermore, as a matter of law, as your 
Honor is undoubtedly aware, the Federal courts have ruled in different 
ways upon the admissibility of income tax returns, even though they should 
be relevant. And in this district, in the case of Mattox against Wright, 
103 Federal Supplement 400, a comparatively recent case in 1952, this 
Court held, recognizing the divergency of opinion throughout the various 
federal courts, that they were completely inadmissible even though rele- , 
vant. Our basic position, your Honor, is that the income tax returns of , 
| counsel would not be of assistance to your Honor in determining the fees 
here. t 
THE COURT: Do other counsel wish to be heard? 
Gentlemen, the motion is granted and Mr. Williams will present an 
order to that effect. y 
Now, gentlemen, Mr. Williams in his motion does not ask to have 
_ these copies made of record. He asks that they be produced only for the 
- inspection of the Court. However, the Court feels that unless the request 
comes from counsel for the Plaintiffs who are involved in this motion, that 
it is the duty of the Court that:they come in to his hands, to make of record, 


despite the request of Mr. Williams that they be not so recorded. 


fa 


MR. CRUM: Since your Honor feels it is your Honor's duty, of 
_ course we will abide by your Honor's feeling in the matter. 

THE COURT: That is not what I suggested. 

MR. CRUM: Iam sorry, sir. I misunderstood. 

THE COURT: I said that I would, unless the Plaintiffs’ counsel asks 
that they be withheld from the record. 


MR. CRUM: Yes, sir. 


THE COURT: But I have not heard them reply to that. 
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MR. BLUMENFELD: I was not aware that you wanted a reply at this 


time. 
I would ask that, so far as Mr. Dodd and myself are concerned, the 


| 
copies of the income tax return be withheld from the record. I think that 


these are not relevant for any purposes except for your Hoagie" reference. 
THE COURT: Now, you are here to speak for Mr. : Dodd ? 
MR. BLUMENFELD: Yes, he asked me to speak for him today, 
your Honor, | 


THE COURT: Very well. It is your request, and Mr. Dodd's request 


that the copies of income tax returns for the years 19 54, 1955 and 1956 





should be inspected by the Court but not made of record in the case? 

MR. BLUMENFELD: That is our request, your Honor. 

MR. CRUM: On behalf of Mr. Schmidt, that is our request. 

THE COURT: Very well. That is Mr. Schmidt's request? 
MR. SCHMIDT: Yes, sir. | 
THE COURT: Very well. | 

Now, let the order provide that they be furnished within one week, 
gentlemen. | 

MR. CRUM: Yes, sir. 

THE COURT: One week, Mr. Williams. 

MR. WILLIAMS: Yes, sir. 

* * * * &* *&* © *€ K * 


JOHN F,. CUNNINGHAM 
* * * *&€* *€* K€ * K€ K 


DIRECT EXAMINATION 


BY MR. LEVINE: 





Q. Mr. Cunningham, are you the plaintiff in this action? A. 


* * * * *€* &€& * &© KX * 
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Q. Now, Mr. Cunningham, did you at any time after Mr. Schmidt 
was appointed monitor in this suit request an accounting of any funds that 
he received, directly or indirectly, on behalf of the Rank and File Commit- 


tee? A. I did. 
x * *«* & & *&* Ke eK 


Q. When did you ask Mr. Schmidt for an accounting in this matter? 


A, In February, the early part of February. 


*e + * *® & & & 

Q. What was the spawn ot Mr. Schmidt when you asked him for an 
accounting? A. He said he iad borrowed considerable moneys in order 
to keep this case going. 

Q. Did you speak to him about any particular contributors to this 
case? A, Yes, The Cravath, Swaine & Moore Contribution, a law firm 
in New York City. 

Q. Will you please tell the Court in your own words the conversation 
you had with Mr. Schmidt regarding Cravath, Swaine & Moore? A. I 
asked Mr. Schmidt if they had sent in money for our case and he said no, 
that he had borrowed money from a John Moss there, and I had no reason 
to doubt it. I have never doubted Mr. Schmidt. 

x * &€© &«& &©& & 8&8 RK OF 

Q. Did you ever have any conversations with Mr. Schmidt with re- 
gard to Mr. Luken? A. Yes. 

Q. Where was that conversation held, and approximately when? 

A. In February, after the consent order had been entered into. 

Q. What did you tell Mr. Schmidt and what did he say to you? A. I 
asked Mr. Schmidt if Mr. Luken had given any money as a contribution. Mr. 
Schmidt replied “No. “ He said, "I had a fee from Mr. Luken. " 


**e* *& &* © © K 
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PETER HOGUET 


*x* * * *£ * © & & * 
DIRECT EXAMINATION 


BY MR. LEVINE: 


| 
Q. Mr. Hoguet, what is your business, please? A. Iam an attor- 


ney and an economist. ! 
* * * *&* *&* © €©& K * | 
Q. Did you at any time ever introduce Mr. and Mrs. John Newing- 
ton to Mr. Godfry Schmidt ? ! 
* *« * © *©* © & K * i 
THE WITNESS: Yes, I did. 
* * * *£ *£ & * * * | 
| 
Q. Mr. Hoguet, did you have a conversation with Mr. Schmidt re- 


garding Mr. and Mrs. John Newington? 


* * * * * * & * * 
THE WITNESS: I did. , 
* * * * *&* &* *© K& * | 
THE WITNESS: I said that Mr. and Mrs. Newington could help in 
this case and would provide some funds for it. Mr. Schmidt was interested 


in having them do so. 


x* * * * * *©* © © ! 

| 
Q. Did you accompany Mr. Schmidt at any time or were you with 
Mr. Schmidt at any time after that conversation in the company of 


Mr. and Mrs. Newington? A. Yes. 3 
Q. Will you please tell the Court where and about when you were 
| 
together? A. At the home of Mr. and Mrs. Newington in Greenwich, Con- 


necticut, which I visited with Mr. Godfry Schmidt on or about the 10th to 


the 15th of September. 
*x* *«* * *& * *&©& © & * 
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Q. Did you have a conversation with Mr. and Mrs. Newington in the 
presence of Mr. Schmidt? <A. Yes. 
Q. Give us the approximate date of that conversation? A. Yes, 
the approximate date was the 10th of September. 
Q. And at that occasion was there discussed the question of contribu- 
_ tions to the Rank and File Committee ? 
* * *£ * *€* *€* *& *& * 
THE WITNESS: Yes. 
x* * * * *€£ * *&€ & * 
Q. In your own words and to the best of your recollection, Mr. 
Hoguet, tell us what was said that night by Mr. Schmidt, yourself, and 


the Newingtons. 


* * * *©* *&©* *&* & & * 


THE WITNESS: He asked Mr. and Mrs. Newington for their help in 


' this case. 
Mr. Newington agreed to provide some financial support. 
* * * *£ © *&* © & 
Q. At the time of that conversation was there anything said by Mr. 
45 or Mrs. Newington about making a gift to Mr. Schmidt personally? 
A. Not that I recall. 
Q. Was there anything said about, by the Newingtons, to Mr. Schmidt 
personally, in your presence, about giving him a personal loan? A. No. 
Q. Did you ever have any further conversations with the Newingtons 
in the presence of Mr. Schmidt after that first occasion? A. No, Ido 
not believe so. 
* *£ &©& * *€* *€* *& *€ * 
48 Q. Please tell the conversation after the receipt of the first check 


by Mr. Schmidt. A. Mr. Schmidt advised me that the Newingtons had 
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sent him a check. | 
* * * * *€* *&* *& *& * | 

THE WITNESS: He advised me that it was a thousand dollars that 
had been sent. : 

BY MR. LEVINE: 

Q. Was there anything else said in that conversation ? A. Yes. 
Schmidt said he would use this money for the case. | 

* * * *€* *€* © KK & * | 

Q. In the subsequent conversations with Mr. Schmidt was there any 
discussion at all about moneys received from Mr. and Mrs. Newington ? 
A. Yes. : 

Q. Further moneys received? A. Yes, there was. 

Q. Will you please tell the Court to the best of your recollection any 
conversations that you had with Mr. Schmidt regarding dunds received from 
Newingtons. | 

* * * *&* &* *& * KF * 

THE WITNESS: Mr. Schmidt told me that he had received this money 
from the Newingtons, this $3, 000. I asked him if he would pay the premi- 
ums, | 

x* * * * * *&€©& &* *& * 

THE WITNESS: Well, the premiums are part of the bond in the case. 
Mr. Schmidt told me that he was in a hurry and he would have to go down- 
stairs and meet his wife. I went with him into their car outside their of- 
fice, and Mr. Schmidt then told me that his daughter was very sick but he 
would, in a short while, be able to get some money other than the Newington 
money. , 

I said, “I understood that the Newingtons sent this money for payment 


| 
of the premiums, " and he said, "Well, I know I will get some more money 
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within a few days and don't worry about this; we will get the premiums 
paid. ‘ 
That was one occasion, and the time of that was on or about the mid- 
dle of November. 
* * * *&€*& * *&* KK K 
54 Q. Mr. Hoguet, in any of these conferences or conversations which 


55 you had with Mr. Schmidt in regard to the premiums and the moneys 


received from the Newington's, did Mr. Schmidt at any time claim that 


the moneys sent by the Newingtons were a loanto him? A. Yes, he did. 
* * * *©* * *&©* © *€ * 
A. No, I would like to say that he said that he would pay these funds 
back, that he would get them back from the Court eventually. 
* *«* * * *€* © &* KX * 
JOSEPH Lo BRUTTO 
* * *«£ * * *&© & *& * 
DIRECT EXAMINATION 

BY MR. LEVINE: 

Q. Mr. Lo Brutto, what is your occasion? A. Iam an attorney. 

Q. And do you share offices with Mr. Godfrey Schmidt? A. Ido. 

*x* * * * *&©* *&* *€© & * 

Q. Mr. Lo Brutto, do you remember depositing a check in the ac- 
count of Mr. Schmidt in the amount of $5,000, which was sent to the office 
from a Tom McElvit? 

* *£ * *©* *©* *€* *€©* & 
57 THE WITNESS: Ido not know who sent it to the office, if that is what 
: you mean. Someone delivered a check. There was a man delivered a 
check that was from McElvit, yes. 


x * * * *&* *&€* & K& 
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A. I think it was prior to the singing (sic). In fact, Iam sure it was 


a ! 
prior to the signing. 


* * * * * © & & * 
THE COURT: Iam sure counsel are aware that this matter is cov- 
| 
ered by the consent decree which provides that the monitors are at all times 


| 
subject to removal by the Court in the exercise of its discretion. 
So, these motions are brought here to persuade the Court that the 
Court should exercise its discretion to discharge Mr. Schmidt as the Moni- 


tor. | 


The evidence has failed. The Court is not inclined to exercise its 


discretion as the petition has asked. 


* * * * * * & K€ * 


THE COURT: Sothat Mr. Cunningham's petition for the removal of — 
| 
Mr. Schmidt as Monitor is denied, and I will ask Mr. Schmidt to submit 


a formal order to that effect. 


! 
| 


MR, LEVINE: Do I understand your Honor, that your decision in 
your discretion has been made, not only on the testimony adduced here at 
the hearing, but on the exhibits and affidavits contained in the Cunningham 


Petition and Reply Affidavit ? | 
| 
THE COURT: Ihave read them all, considered them all, yes. 


MR, LEVINE: Thank you. 


x* * * *©* *€* * &€ & * 


154 [Filed September 2, 1958] Friday, June 27, 1958 


* * * * * & * Ke HK 


GODFREY P. SCHMIDT 


* * * *&* © & & K& * 
DIRECT EXAMINATION 


BY MR. WILLIAMS: 
* * * * * & & & 
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188 Q. Now, yesterday it was brought out that there was an item of $1,000 { 
which came from one James Luken, of Cincinnati? A. Yes. 
Q. Now, in the affidavit which was filed by you in response to Mr. 
Cunningham's motion--and I refer to the affidavit dated May 12, 1958-- 
x *«* *«* * * * * © * 
189 Q. Now, at page 3 of that affidavit, paragraph B, Mr. Schmidt, you 
Say: 
"The thousand dollars which was originally sent as a gift 
to me but was later converted into a fee was paid to me by Mr. 
Luken. " 
Now is that a thousand dollars, Mr. Schmidt, which was received on 
September 21, 1957? A. Idon't remember the exact date, but I would 

. gay that is about the time that I received it. 

Q. Now, at the time that Mr. Luken sent you that Le eee 
and I am going to give you this letter if you don"t have one--I want té'ask 
if he said this about it: “We are therefore enclosing a check for one thou- 
sant dollars to help cover expenses. If your prayer is finally answered to 
the extent that the International pays the expenses, we will be glad at that 
time to accept our money back. 

"In the meantime, it may be used to further the activities of the Rank 

and File Committee for the losses, at your discretion. . 

Is that what he said? A, That is what he said. 
190 Q. Did you regard that as a personal gift to you, Mr. Schmidt? 

A. Yes, at that time, when he sent that, when he said it was at my dis- 
cretion, and coupled with the statements that he made to me when he inter- 
viewed me at first, I did. 

Then afterwards he consulted me about a litigation that he wanted to 


get into, and I told him that I wasn't going to give him any free advice, that 


125 
I was under great pressure at the time and that I would hdve to charge him 
a fee, and he asked me how much I would charge him and|I told him a thou- 
sand dollars. Then he said that he wanted me to consider that thousand dol- 
lars that he had given at my discretion, to me for the litigation, as the fee. 
Q. Well, I want to ask you just a couple of more questions to clear 
that up. <A. Sure. | 
Q. In other words, when he told you that the monely should be used 
to further the activities of the Rank and File Committee for the lawsuit, at 
your discretion, you construed that to be a gift personal be you? A. Not 
that letter alone. I construed that letter in the light of the conversation I 
ta had with him. He said that he did not want to make any contribution 
directly to the Rank and File at that time, because he me he did not want 
his name to be associated with the Rank and File, he wanted to give me a 
thousand dollars to help me in the work because he knew I was doing a good 
job. ! 
Q. Well, in other words, this money did not go to the Rank and File? 
| 
° A. No, it did not, and it was never intended by Mr. Luken that it should. 
Q. Well, now, does the letter refresh your recollection, Mr. Schmidt, 
and I ask you for information, that Mr. Luken had consulted you about the 
“ proposed litigation which he wanted to get into prior to sending you the thou- 
sand dollars? A. That is right, he did before, and after, and I had told 
him on the very first time that he consulted me that I wasn't going to give 
° him any advice free on that, and I took the thousand dollars first as if it 


were a gift to me for the conduct of my office while I was doing the litigation. 


But then afterwards he changed it. 


a * * * *£ * *€ * K 


194 Q. Now, when was it, Mr. Schmidt, that this contribution was con- 


verted into afee? <A. It was shortly after this, the only conversation that 
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I remember having with Mr. Luken prior to the receipt of this was by tele- 
phone. He called me after the complaint had been filed and after there was 
newspaper publicity regarding the filing of the complaint, and told me he 
95 was in great sympathy with the thing and he wanted to know whether 
he could help me rather than the Rank and File because he said that he did 
not think it was politic for him to have his name connected in any way with 
the Rank and File, and I told him yes, if he wanted to, he could send some 
money to me directly, and if he did, I would regard it as a loan to me and 
I would eventually pay it back. 

But I did not know then what he told me afterwards when he came to 
my office, that he contemplated a different kind of action and wanted me to 
be counsel in that. I saw him personally about that thing about three or 
four times after, or two or three times, I have forgotten the exact number, 

| in my office. 


Q. Well, now, was it a loan, as you just testified, or was it a gift? 


A. He offered it as a gift. 


Q. Isee. A. AndI said, “I don't accept gifts in these matters. 
I feel I am going to win the action, and when I do I will be glad to pay it 
back, " 
But afterwards, when he gave me an idea through this personal con- 
tact with me, with the nature of the legal advice that he sought, something 
that he had only briefly adverted to by telephone--I think it was simply 
196 words to the effect that he wanted to consult me about a certain mat- 
| ter--when I saw the nature of the thing that he sought advice about, I said, 
“Look, I would love to help you, although I don't know how, simply because 
I know you are in sympathy with our cause. But I can't afford to take time 
out and do research on anything like this unless I get a fee. " 


It was then that he converted it into a fee. 
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Q. Yes, sir. So that you did take time out during this trial to do 
research on his matter and charged hima fee? A, Yes. 

Q. Was there correspondence between you and ira correcting his 
instructions in his letter in September 21, 1957, that this should be re- 
garded as a rank and file contribution or as an amount to be used in the 
lawsuit at your discretion? A. No, there was no sorrespondanee, As 
a matter of fact, although I saw this letter briefly shavtly after it came 
into my office, I think when it came into my office I wasn't there, I missed 


it after that time. 
* * * * &* * *&* K * 
Q. Now, with respect to the item about which there was testimony 
yesterday, the item of five thousand dollars from Mr. Thomas McEvily, 
what relationship does Mr. McEvily have with the Tater csietvs League? A, 


None. 


* * * *&* *€* *€* © K€ * 

Q. In your affidavit of May 28, 1958, you say, dc you not, that this 
contribution was received two weeks after the Consent Order was signed 
and, therefore, had nothing to do with the case? A. Well, that was not 
the only reason why it had nothing to do with the case. My best recollection 
is that it was received two weeks after. But it had nothing to do with the 
case, no matter when it was received, because it was a personal loan from 
my friend Tom McEvily to me. | 

Q. This came in the form of a certified check, did it not? A. I 
wasn't in the office when it came. I don't remember via form it took. 

Q. Does it refresh your recollection that this came before the Consent 

Order, it was deposited January 13, 1958, in the Hanover Bank? A, 


My best recollection still would be that it came after the Consent Order. 


Now I might be wrong on the time. 
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Q. Was your recollection refreshed yesterday by Mr. LoBrutto who 
says he recalled receiving that two weeks before the Consent Order was 
signed? A. No, it was not. I didn't have a chance to check. I asked Tom 
McEvily when he sent it and he told me it was two weeks after the Consent 
Order or about the middle of February, and as a matter of fact, he put that 
in his affidavit. Because I did not have the check. I never saw the check 
myself. I assumed that Tom McEvily would know better than I. 

*_* *&* * *€* & KK K 

Q. Now, with respect to the five thousand dollars which was received 
from Cravath, Swain & Moore, who was it who made that contribution, Mr. 
Morse? A. John Morse was the man who negotiated it with a client of 
Cravath Swain & Moore. But I did not know John Morse at that time but he 
was well known to two friends of mine who did actually, on my behalf, ask 
for the loan, 

Q. Was that not a contribution from the Bethlehem Steel Company ? 
A. Idon't know. He said that it was one of his clients but I don't know 
the name of the client and he never told me the name to this day. 

- 

Q. At the time it was made was it not a contribution for the prosecu- 
tion of this case? A. No. It was a loan to me from the very first time. 
When I first spoke to him and when I first spoke to Dick Dowling, who was 
the prime instigator in arranging it, it was clearly understood by them that 
| it was to be a loan, as they themselves would testify if they came here. 

x* * *£* * *€* &* & & *€ | 
Q. Now at the time that he wrote to you in February, he said, "I am 


sure that our clients will be surprised and pleased to receive their money 


back. " 


Was that because you had told him that you would get the money back 


for him from this case? A. No, at the time that he gave it to me or lent 





| 
| 
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it to me he said, he had a large question in his own mind that he would 
win the case, because it was such an unusual case, or that even if we did 
200 win it that we would be allowed expenses of this kind, because that 
was rather unprecedented in his experience; and he said that his client 
would never dun me for it or anything like that, and I think that is what 
he referred to. But I don't know. 
Q. Was it understood that this personal loan would not be repaid 
by you unless you wanted to? A. Oh, no, no, no. I told him that I would 
pay it whether I won or lost the case. | 
Q. Did you make a note for this loan? A. No, I did not. 
Q. Did you make a note for the McEvily loan? A. No, I did not. 
Q. Was there any interest on that? A. Tom McEvily refused to 


take interest, and I have told these people I would pay interest. 





Q. You told Mr. Morse that you would pay interest? A. Mr. 
Morse, that is correct. | 
Q. When he said he was surprised and pleased to learn his clients 
e | would receive their money back, on February 21, 1958, | was that after you 
had apprised him of Paragraph 14 of the Consent Order? A. Oh, Iam 
201 sure--what was the date? : 
2 Q. February 21, 1958. A. I sent him a copy of the Consent Order 
just prior to that time. In fact, I think that letter was in answer to a letter 
that I had previously sent enclosing the Consent Order. , 
. Q. Isee. Well, this letter, in other words, canine after you had 


sent him a copy of the Consent Order? A. Right. 


Q. But it was your personal intent to repay Cravath, Swain & Moore, 





a: yourself, win, lose or draw the case? A. No doubt about it. He knew that, 


too. So did Dick Dowling, and so did Dick Dowling's associate, Dick Gil- 


lespie, I think it was. 
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Q. Well, so that his registry of surprise had no relationship to re- 
payment of the loan? A. Iam sure that I cannot speak authoritatively for 
him and his registry of anvonies, But I think that if you are asking my 
speculation about it, he was surprised that I had won the case. 

Q. Did you tell him you had won the case? A. Yes, indeed, I did. 

Q. Now, when did you get to meet, Mr. Schmidt, John and Barbara 

Newington? A. About a year before the commencement of this 
action, 

Q. Which was when? A. The commencement of the action was 
September 19, 1957, approximately a year before that--the previous sum- 
mer. 

Q. They made personal loans to you in the amount of five thousand 
dollars? A. That is right. 

Q. During the life of the litigation? A. That is right. 

Q. Was some of that money earmarked for use in this case? A. No, 
_ none of it was. 


Q. None of it was earmarked. A. No, they were personal loans to 


Q. And they came in varying amounts, did they? <A. I think it was 
in three instalments. It might have been intwo. I don't remenbex the exact 
details. | 

Q. Was a note given to them for these loans? A. No, they refused 
a note and they also refused the interest. 


Q. Now, was either the McEvily amount or the Luken amount of the 


203 Cravath, Swain & Moore check, or the Newington check, forced through 


the Rank and File fund? A. No, it was not. 
Q. Were the treasurers of that fund apprised of this money? A. No. 


Q. Was that used in the conduct of this litigation? A. None of the 
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McEvily money was used in the conduct of the litigation. But I would say 
the bulk if not all of the other checks were used in the conduct of this litiga- 


tion. 





Q. Now, were any other contributions made to you personally over 
and above these amounts that we have been discussing for the conduct of 
the litigation? A. No. | 

MR. CRUM: I would have to object to counsel's phrasing of that 
question. The evidence here thus far shows that what Mr. Schmidt received 
was in the form of loans, not “contributions. : 

When counsel says “other contributions "he is flea 

MR. WILLIAMS: I will adopt your amendment, Mr. Crum, and say 
this: Were any other amounts of money received by you during the life of 
this litigation for the conduct of this litigation? ! 
204 THE WITNESS: No. 

BY MR. WILLIAMS: 
Q. None? A. None. 

Q. Other than the four items which we have grivinenated? A. Well, 
now, the four items that you have just enumerated were not given to me ex- 
cept one as a fee, and three as personal loans to me. You understand that? 

Q. ILIunderstand, Mr. Schmidt. A. Okay. | 
MR. CRUM: Is that all? 


MR. WILLIAMS: That is all. 


MR. CRUM: Mr. Schmidt, to refresh your recollection, I direct your 


attention to a document attached to your affidavit, the affidavit of Mr. Mc- 


Elvily. 
THE WITNESS: McEvily. Yes. | 


MR. CRUM: In which he says that about the middle of February God- 
| 


frey P. Schmidt asked me whether I could arrange a personal loan. 
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THE WITNESS: That is exactly what he told me when I asked him 
when it was that he sent it. 
MR. CRUM: When was the consent order signed ? 
THE WITNESS: 3lst of January of 1958. 
MR. CRUM: That is all. 


* * * * * *&©* *€ * * 


288 [Filed September 2, 1958] Monday, June 30, 1958 
* * * * *€* © © K& * 

316 MR. WILLIAMS: Your Honor, I said the other day when we touched 
on this matter briefly, at least in the discussion of another motion, that 
nothing I had to say on this was in deprecation or disparagement of counsel 
or their abilities--counsel on the other side. Because, as your Honor 
know, I highly regard them and have high admiration for them and affection, 
too. 

Ea Wy I was quoted by Mr. Crum here this morning with respect to some- 

_ thing I said on January 23 when I said to your Honor that I was proud to 
have been a part in this case, that I felt it was conducted at a high level 
without bickering and acrimony and that a final result was obtained. I am 

; happy to say to your Honor that I reaffirm everything I said on January 23, 
about counsel and about the result obtained and about the high level of the 
services rendered. 

However, your Honor, I feel--and I have said this before, I have said 
it to counsel privately, face to face, and I have said it in open court and 
candor requires that I say it again with respect to your Honor's considera- 
tion of this motion--that I honestly believe that the demand of $350, 000 in 

, this case by counsel is unconscionable. 

I know that is a strong word but I have strong feelings and it takes 
strong words to indicate strong feelings on this matter. I feel that it is out 


of line and unreasonable. 
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I pointed out to your Honor the other day that this case began on 
September 19 and ended on January 31 with the formal signing of the order 
and that if we credited counsel with six months of time from September 1 
to January 31, full-time, eight hours a day on all — os hours on which 
318 each of them labored, that the demand of $350, 000 would break down 
to $150 an hour which I say is too high for a professional man to bill, re- 
gardless of who his client may be. It would come to $1200 per man a piece, 
or $3600 a day. | 
On the other hand, if the Court please, if we engaged the services of 
counsel at $250 a day--and Lord knows I do not want these men to be treated 
in a miserly fashion; I think they should be paid and I think they should be 
paid well for their services--but just pointing out to your Honor that, if they 
receive $250 a day apiece--which would be $750 that this defendant was 
forced to pay through the life of the lawsuit beginning wu September 1 and 
ending on January 31, giving Mr. Schmidt and Mr. Dodd credit for the full 
six months for five months--September, October, November, December 
and January--it would be 125 days. 125 days at $250 a day, if the Court 
please, would be $62, 500. | 
Mr. Brumenfeld (sic), at two months, came into the case in December 
and stayed through to the end, would have $12, 500. This would be $75, 000. 
But, your Honor, looking at it more liberally, giving each of the three 


counsel for five months, each of the three, assuming that they had other 





help and that they had high overhead as we all have these days, $250 a day 


for the life of the lawsuit, each man from September 1 to January 31, you 
P “i 


319 have a fee, as I compute it, of $91, 250. | 
* * * * &* &* * & K * : 
) | : 
320 MR. WILLIAMS: The total fees paid by the defendant International 


for the whole case paid to the law offices of Martin O'Donoghue for the 
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- services of Mr. O'Donoghue, Mr. Patrick O'Donoghue who sat with me 
' throughout the life of the trial and Mr. Thomas X. Dunn who participated 


in this case, to my office for my services, for Agnes Neill, Shavitz, Vin- 





cent Fuller and finally for Mr. Bergen who has finally come into this thing 
with me, and to one other lawyer who billed for his services in connection 
with this case, Mr. John Willey, who took some depositions in New York 
and in Washington preparatory to the case, the total fees and expenses of 
all counsel were $99,218.05. This was the sum total of cost to the defend- 
ant, International Union, for the defense of this case, fees and expenses. 
* * * *&* © *€ * * ca 
321 So I say to your Honor in conclusion the services rendered by plain- 
_ tiffs' counsel were of the highest caliber. I know they worked hard and 
long. They worked at a high level. And I hope that your Honor rewards 
them fairly and I do not ask your Honor to be miserly with them. I think 
they should be rewarded liberally. 
But I do think, your Honor, that the fees pid (sic) paid by the de- 
fendants to defendant counsel should certainly serve as a guidepost here. 
I do think, your Honor, that $750 a day from September 1 through January, 
among three lawyers, is a very liberal award in a case of this character. 
322 That is all I have to say on the matter, your Honor, and I leave it 
to your Honor's own good judgment and discretion and fairness to award 
what is just. 
THE COURT: Thank you, Mr. Williams. 
Gentlemen, there are two or three things that remain to be done. It 
was provided that counsel for plaintiffs would submit for the Court's in- 
.spection income tax returns. I have not seen them up to this time. 


MR. CRUM: Sir, in relation to Mr. Schmidt's returns, they will be 


before your Honor tomorrow. 
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THE COURT: That will be quite agreeable. 
MR. CRUM: Thank you. 


MR, DODD: Iam sorry, your Honor. I have not even opened this 





up yet, myself. I got them from the accountant. 
THE COURT: Very well. | 
MR. DODD: I have them for the years 1954, 1955 and 1956, 
I would like to say with respect to my returns that these were years 
when I was serving in Congress. Ido not know, but I think--I hope it is 
proper to say that in those years I was not able to do asimuch work in my 


law office as I had done on previous years and occasions. 


THE COURT: I have personal experience. 


MR, BLUMENFELD: These are mine, your Honor, for 1954, 1955 


and 1956, my office copies. | 


Will they be returned, your Honor? 


THE COURT: Yes, they will be. 





MR. WILLIAMS: Your Honor, I see Mr. Becker sitting here in 
Court, and we had advised Mr. Becker that we should like to submit the 
order regarding Mr. LoBrutto who is his client. We had served a copy on 


him but it is objected to, I understand. 


MR. BLUMENFELD: Are we finished with this other? 





THE COURT: No, we had not quite. 


Now I have Mr. Dodd's income tax return for 1954, 1955 and 1956. 


Likewise I have the income tax return of Mr. Blumenfeld for the same 


years, 1954, 1955 sind 1956. Iam informed by Mr. Crum that on tomorrow 
I will have the income tax for those years of Mr. Schmidt. 

MR. CRUM: Yes, sir. | 

THE COURT: Now the record will show that sendvillie to the request 


made by Mr. Williams, and as reflected by the order of this Court, these 
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returns are for the inspection of the Court only. 
I wish to give counsel assurance that they will not be seen by any 
other person and will be returned to counsel when the Court has finished 
324 its use of them. 


x* * * * &€& KK *€ K& * 


547 [Filed June 30, 1958] 


ORDER DISMISSING PETITION OF JOHN CUNNINGHAM 
Upon the petition of John Cunningham signed and verified on April 
25th, 1958 and thereafter duly filed herein; the answering affidavit of 
Godfrey P. Schmidt duly sworn to on the 12th day of May 1958; the joint 
affidavit of Thomas Manning, Frank Kennedy, Andrew Boggia, George 
Becker, Joseph Molloy, John McManus, Harold Will, Steve Milone, 

_ John McGlynn, Edward McFarland, John Olsen and Hobert Gale duly 
sworn to on the 10th day of May 1958; the affidavit of John C. Newington 
duly sworn to on the 12th day of May 1958; the affidavit of James Luken 
duly sworn to on the 9th day of May 1958; the affidavit of Thomas McEvily 
duly sworn to on the 6th day of May 1958; the affidavit of John Morse duly 

sworn on the sixth day of May 1958; the affidavit of Ruth Ford duly sworn 

'to on the 12th day of May 1958; the further affidavit of Godfrey P. Schmidt 
duly sworn to on the 12th day of May 1958; the further affidavit of John 

| Cunningham sworn to on the day of June 1958; and upon the hearing had 
herein on the 26th day of June 1958 at which this court heard (in support of 
the said petition of John Cunningham) the testimony of John Cunningham, 

548 Peter Hoguet and Joseph LoBrutto; and upon all of the proceedings 
had herein, it is hereby 


ORDERED that the said Petition of John Cunningham by which the 
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latter appealed to the discretion of this Court for a decree ousting God- 


frey P. Schmidt, Esq., from the Board of Monitors (heretofore created 
and authorized by the Consent Order duly made and entered on the 3lst 

| 
day of January 1958) be and the same is in all respects denied and dis- 


| 


missed. Ordered this 30 day of June 1958. 


/s/ F, Dickinson Letts 
e ° e a. 


549 [Filed July 7, 1958] 
MEMORANDUM | 
Upon the record as authorized by the consent deciee and in view of 
the stipulation signed by the claimants, Godfrey P. Schmidt, Thomas J. 
Dodd and M. Joseph Blumenfeld, filed herein on June 11, 1958 the court 
makes one award as just and reasonable compensation for the professional 
services rendered by such claimants in the sum of two hundred and ten 
thousand dollars ( $210, 000. ). : 
Let an appropriate form be presented for the court's final order. 
/s/ F. Dickinson (fetes 


. Dickinson Letts 
Judge | 


550 [Filed July 16, 1958] 
ORDER 

Upon the Consent Order in this action, dated January 31, 1958, and 
upon the respective applications of Godfrey P. Schmidt, Esquire, Thomas 
J. Dodd, Esquire, and M. Joseph Blumenfeld, Esquire, for allowance of 
compensation for services as counsel for plaintiffs in the prosecution of 
this action and on the stipulation of said applicants, Godfrey P, Schmidt, 
Thomas J. Dodd and M. Joseph Blumenfeld, filed herein, June ll, 1958, 
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and the Court having held a hearing on said applications and being fully 
advised, it is hereby ORDERED 

That a counsel fee in the sum of Two Hundred Ten Thousand Dollars 
($210, 000) be paid to said applicants by the Defendant, International Broth- 
erhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America, 
as just and reasonable compensation for the professional services render- 
ed by said applicants: 

And it is further ordered that said Defendant, International Brother- 
hood of Teamsters, Chauffeurs, Warehousement and Helpers of America, 
make such payment as follows: 

{1) One Hundred Five Thousand Dollars ($105, 000) to the order of 
Godfrey P. Schmidt, Esquire, and 

551 (2) One Hundred Five Thousand Dollars ($105, 000) to the order of 
Thomas J. Dodd, Esquire, and M. Joseph Blumenfeld, Esquire. 


/s/ F. Dickinson Letts 


United States District Court Judge 
Dated July 16, 1958 
SEEN: 


/s/ Edward Bennett Williams 
Counsel for Defendant 


/s/ Bartley C. Crum 
Counsel for Applicant, 


Godfrey P. Schmidt 


553 [Filed August 14, 1958] 


NOTICE OF APPEAL 


Notice is hereby given this 14th day of August, 1958, that Defendant, 
International Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America hereby appeals to the United States Court of Appeals 


for the District of Columbia from the judgment of this Court entered on 
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the 16th day of July, 1958 in favor of Thomas J. Dodd, Bequie, M. Joseph 
Blumenfeld, Esquire, and Godfrey P. Schmidt, Esquire, Counsel for Plain- 
tiffs against said Defendants, awarding counsel fees, pudowant to Paragraph 
14 of Consent Order, filed January 31, 1958, in the amount of $210, 000. 00. 


/s/ Edward Bennett Williams 
ttorney or 


Defendants 
| 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 14,733 


INTERNATIONAL BROTHERHOOD OF | 
TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN 
AND HELPERS OF AMERICA ! 


Appellant, 
Vv. 


THOMAS J. DODD, ESQUIRE ! 

M. JOSEPH BLUMENFELD, ESQUIRE | 

GODFREY P. SCHMIDT, ESQUIRE 
COUNSEL FOR PLAINTIFFS 


Appellees. ; 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


Appellees, in their brief, have raised a point not heretofore considered and 
one which makes necessary the submission of this reply brief devoted solely to 
a discussion of that one point. 


Point II, in appellees’ brief, is substantially directed ' to the proposition 
that this appeal is "wholly without merit" and taken ''me rely for purposes of 
delay" and, consequently, that appellees should recover their damages and "double 
costs" pursuant to 28 U.S.C. 1912 and Rule 23 of the General Rules of this Court. 


| 
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This contention is completely without justification and this short reply brief 
is submitted in response. 

Bearing in mind that a money judgment is not automatically held in 
abeyance during the pendancy of an appeal, appellant sought the approval of 
the District Court for a supersedeas bond in the amount of $220,000.00. This 
undertaking was approved on September 5, 1958, and, pursuant to the provisions 
of Rule 62{d), Federal Rules of Civil Procedure, further proceedings to enforce 
the. award were appropriately stayed during the appeal. Under the provisions of 
Rule 73(d), Federal Rules of Civil Procedure, the supersedeas bond so posted 
is available 


", .  . for the satisfaction of the judgment in full together 
with costs, interest, and damages for delay, if for any reason 


the appeal is dismissed or if the judgment is affirmed, and to 


satisfy in full such modificatim of the judgment and such costs, 
interest, and damages as the appellate court may adjudge and 
award."" (Emphasis supplied.) 


Should the award below be affirmed, the appellant has already bound itself to 
the payment of such "damages for delay" as are normally cognizable under a 
supersedeas bond. This is a determination generally made by the District Court 
in proceedings to enforce liability on the bond. John Hancock Mut. Life Ins. Co. 
v. Hurley, 151 F. 2d 751 (1st Cir. 1945), certiorari denied, 327 U. S. 793 (1946); 
Rector v. Massachusetts Bonding & Ins. Co., 89 U. S. App. D. C. 83, 191 F.2d 
329 (1951). 

Not satisfied with the protection afforded by Rule 73 (d) and the supersedeas 


bond posted thereunder, appellees are now apparently urging that the whole appeal 


was sued out "merely for delay"' and that appellees therefore qualify for some 
extraordinary discretionary relief under 28 U.S.C. 1912 and Rule 23 of this Court. 
In support of their contention that ''double costs" and ''damages . .. . not ex- 
ceeding 10%, in addition to interest” should be awarded, appellees quote the 
statutory and rule authority for such a grant, and add an excerpt from the case 

of Massachusetts Bonding & Insurance Co. v. Feutz, 182 F.2d 752 (8th Cir. 1950). 
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_ Appellees fail to quote from that case a most significant phrase just preceding 
the sentence quoted for, after reviewing the proceedings in the District Court 

_ and the opinion filed by the District Court Judge, the court stated: 

"In view of the scope and searching character of that 


opinion, the questions presented to this court on defen- 


dant’s appeal could scarcely be said to be Gebatable. 
(Emphasis added. ) | 


_ Surely such is not the case herein for notwithstanding the sietiees narrow 
_ scope of review in cases of this nature, there is a very serious question regard- 
' ing the propriety of such a high award in this case, an award payable from the 
treasury of a labor union. | 

The court must make a very serious determination before awarding punitive 
damages under 28 U.S.C. 1912. That section of the Code, derivative from earlier 
"penalty" statutes, is generally applied only in cases of "vexatious and frivo- 
lous"' appeals, the appellate court's award intended to be in the nature of a penalty. 
The history of the statute is set forth in John Hancock Mut. Life Ins. Co. v. 
Hurley, supra, at 755. Such an award is wholly discretionary with the appellate 














court and the discretion is not lightly to be exercised. Mason v. Summer Lake 
Irrigation District, 216 F. 2d 609 (9th Cir. 1954), certiorari denied, 348 U.S. 
937 (1955); Lightfoot v. Weis, 213 F. 2d 847 (5th Cir. 1954). 

Under Rule 23 of this Court, as under the rules of all other Courts of Ap- 
seals" there is an even more narrow ground for decision. In order to impose 
damages thereunder, it must be found that the appeal was sued out "me rely for 
delay.'' This appeal is not being processed merely for delay. The fee awarded 
below is so high that appellant would be remiss in its obligation to its membership 


1/ eae similar provisions appear in the rules of the other Courts of Appeals. 


1st Cir . . Rule 32(2) 6th Cir . ts Rule 25(2) 
2ndCir. . . . . . .Rule 26(b) 7thCir. . . . =. . . Rule 26(a) 
SrdCir. . . . . . . Rule 34(2) 8thCir. . . . 4. . . Rule 21(b) 
4thCir. . .. . . .Rule 20(2) 9thCir. . . . . . . Rule 24(2) 


BthCir. . . . . . . Rule 30(2)10thCir. . . . . . . Rule 25(2) 





4 
if it did not seek review, and appellant's brief sets forth at some length the 
reasons why the fee awarded was excessive. This fee is an assessment against 
a voluntary unincorporated association, a trade union, whose treasury belongs 
to the membership. A fee of $210,000.00 payable from that treasury virtually 
demands appellate consider ation. The size of an award is one very important 
factor in determining whether an appeal is taken ''merely for delay."' Sinclair 
Refining Co. v. Howell, 222 F.2d 637 (5th Cir. 1955). And, even if this court 
were to find that the claim of excessiveness was ''clearly without foundation," 
damages under Rule 23 need not be awarded. Traders & General Insurance Co. 
v. McClary, 241 F.2d 462 (5th Cir. 1957). 

_ From a purely logical standpoint, appellant would have nothing to gain 
from an appeal taken "merely for delay."" In addition to the supersedeas bond 
which was posted at substantial cost to appellant, interest is accruing in sizeable 
monthly amounts. In short, appellant has been put to considerable expense in 
carrying the burden of this appeal - hardly the evidence of a delaying tactic. 

_ In summary, appellant assures the court that this appeal is not being 


processed ''merely for delay."' Appellees have not shown and cannot show one 
scintilla of evidence that the appealis a delaying device such as would justify the 


imposition of punitive damages under the provisions of either 28 U.S.C. 1912 or 
Rule 23 of this Court.even should the award below be affirmed. 

Appellant therefore respectfully submits that the demand made in Point 
I of Appellees’ brief should be summarily rejected. 


EDWARD BENNETT WILLIAMS 
RAYMOND W. BERGAN 


1000 Hill Building 
Washington 6, D. C. 


Attorneys for Appellant 
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Statement of Questions Presented 


The questions presented by this appeal are: 


1. Whether the Court below (F. Dickinson Letts, J.) 
manifestly abused its discretion in awarding a total fee 
of $210,000 to Messrs. Godfrey P. Schmidt, Thomas J. 
Dodd and M. Joseph Blumenfeld, counsel for plaintiffs, 
pursuant to a consent order which provided in part that 
the fees of plaintiffs’ counsel be determined by that court 
and paid by appellant; and 


+ 2. Whether, if the judgment below is affirmed, appel- 
lees are entitled to damages for delay and double costs. 





*Counterstatement of the Case 


Summary of Argument 


ARGUMENT: 
» 


| Ponvr I—The award below was just and reasonable 
and should be affirmed 


Pornr [I—Fairly viewed, appellant’s contentions 
are wholly without merit and this appeal ap- 
pears to have been taken merely for purposes 
of delay. Accordingly, appellees should re- 
cover their damages and double costs 


Conclusion 
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Counterstatement of the Case 


In the latter part of June 1957, Godfrey P. Schmidt, 
‘Esq., was retained by several rank and file members of the 
International Brotherhood of Teamsters, Chauffeurs, 

» Warehousemen and Helpers of America, who were con- 
cerned about the corruption, maladministration, lack of 
democracy within the Union and irresponsible and even 
‘criminal stewardship of Teamster locals. Their concern 
was predicated upon their own personal experience and 
the disclosures of various public and private agencies 
‘(JA 18-19). The National Convention of the Teamsters 

*iwas then imminent and these individual Union members 
felt it would result in a ‘‘rigged’’ election because of the 
‘widespread repression of the rank and file members and 
absence of democratic process within the Union itself 
"(JA 20). 


Mr. Schmidt then engaged in extensive factual investi- 
gation and legal research and in addition associated with 
-himself, for purposes of the action, Messrs. Thomas J. 
‘Dodd and M. Joseph Blumenfeld, of Washington, D.C., 
* and Hartford, Connecticut (JA 20-3, 68-9). The factual 
> and legal investigation of counsel resulted in the first 
‘instance in an application for preliminary relief staying 
‘the then imminent Teamsters Convention (JA 23-5, 68- 
£71). The application was granted by the District Court 
‘and the holding of the convention stayed. 








| Upon an appeal by the Teamsters, the effectiveness of 
‘the preliminary injunction was itself stayed. An appeal 
i to the Supreme Court resulted in affirmance of the order 
4 of the Court of Appeals (JA 25-9, 71-72). The conven- 
tion was held and Mr. James R. Hoffa was elected general 

President of the Teamsters. However, the stay by this 





j Court of the injunction had been granted on condition 
" that the Teamsters comply with the constitution of the 
| International Organization in conducting the convention. 
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This they did not do. Accordingly, the complaint was, 
amended, application for preliminary relief successfully 
renewed, and Mr. Hoffa and his newly elected colleagues 
were enjoined from assuming office. 


Meanwhile, preparation for trial went on and various. 
motions were briefed and argued and pre-trial proceedings | 
had. Because preparation for the trial of this important 
and complicated proceeding had to be compressed into & 
few short months (rather than, as in ordinary proceed- 
ings, perhaps years), counsel and their associates were 
obliged to spend a very substantial portion of their active 
time on this case. Mr. Schmidt alone devoted 907% of his 
working time to this cause (JA 20, 29-37, 73-78). 


The case went to trial on December 2, 1957, and con- 4 
sumed 22 trial days before plaintiffs rested (JA 38). 


The evidence adduced, according to Judge Letts, who: 
presided, 


‘| showed that officials of the International Or-, 
ganization and many of the Locals were corrupt and & 
menace to the constitutional rights of the members.’’, 
(Memorandum Decision filed December 11, 1958.) * 


It was against this background that negotiations which 
had been carried on since before Christmas of 1957 re- 
sulted in the consent order herein. That order dissolved: 
the preliminary injunction and permitted the elected of- 
ficers to assume office, but only provisionally (Par. 1; JA 
54). A Board of Monitors was appointed to protect the 
rights of individual members and subordinate bodies of the 
International Union, particularly the right to vote period- 
ically for elected officers, and the right to honest advertised 
elections, the right to fair and uniform qualifications for 


*Various motions had been presented to Judge Letts with respect J 
to the consent order, the conduct of the Union and other matters. 
Judge Letts rendered his decision on these matters a few days after 
appellant’s brief was served. 
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a 
, office and the right to freedom of expression at meetings 
(Pars. 2,3; JA 55-6).°* 
" ‘The Monitors were given the task of drafting the model 
vode of Union by-laws (Par. 4; JA 55). 


' The Monitors were entrusted with reviewing and, where 
|, needed, establishing financial controls and procedures with 
respect to the Teamsters’ funds and properties. The prin- 
ciple was established that those having custody or manage- 
ment of such funds or properties would be required to live 
up to the standards and obligations imposed upon fidu- 
ciaries (Par. 5; JA 54-5). 
It was agreed that Union officers would have no personal 
fmancial interests which would conflict with the perform- 
 iance of their duties as representatives of the Teamsters 
; (Par. 6). 








** Appellant suggests that the authority of the Board of Monitors 
‘is merely advisory or recommendatory (App. Br., p. 3). Judge 
Letts’ own view, as expressed in his recent opinion (December 11, 


1958; see p. 2, supra) is that the powers of the Monitors 

r “were not limited but included all proper efforts on the part 
of the Board [of Monitors] to assure the rank and file mem- 
bership of the International Organization that a new conven- 
tion would be conducted according to the provisions of the 
International Constitution and assuring the membership that 
their democratic processes would not be violated. In other 
words, the Board of Monitors was empowered to start every 
known method of achieving the basic purpose set forth in the 
consent order, to wit, that a new convention would be free of 
corruption and in recognition of the rights of the membership.” 


* mm * 


“As has been indicated, the consent order is not to be con- 
strued by a literal reading of its provisions. The Monitors are 
officers of the Court and their powers are not limited by the 
grant of express powers. All other powers reasonably neces- 
sary to effect the basic purposes of the order are implied and 
available to the Monitors * * *” 


? But in any event, and apart from any question as to the extent of 

| the Monitors’ powers, it is clear that the achievements on behalf of 

| the plaintiffs and through them on behalf of the entire membership 

| of the Teamsters, by virtue of the consent order, were monumental, 

| as indeed appellant’s counsel had previously acknowledged (infra, 
pp. 16-17). 
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The Teamsters were obligated to review the status of 
local unions under trusteeship to the end that self-govern- 
ment be restored to such locals (Par. 7; JA 56). 


Conditions were established under which a new conven- 
tion for the election of officers of the Teamsters could beg 
held (Pars. 8, 9; JA 54-5). 


Paragraph 14 of the consent order provided for payment 
by the Union of the fees of counsel for the plaintiffs, the 
amount to be determined by the District Court (JA 4). 
Pursuant thereto, counsel moved for the award of fees and. 
served and filed individual affidavits detailing the work | 
done and the results accomplished (JA 4-11, 14-67, 68-83). 1 
The application pointed out that the retainer had been ac- 
cepted with the clear understanding that compensation to 4 
counsel was contingent (JA 41-43), that the work was ex- 
tremely difficult and complicated, both factually (JA 43-5) 
and legally (JA 45-6), that a large amount of work was 
required to be done in an extremely short time and under 
very great pressure (JA 47-8), the lack of precedent and 
the novelty of the approach initiated by counsel (JA 48-50),", 
the standing and competence of opposing counsel, the sub-, 
stantial resources available to the defendants (JA 50-1), i 
the difficulties peculiar to this matter (JA 51-3) and the % 
significant results achieved (JA 54-7). 


A ‘“‘yeasonable’? award was requested, but upon the 
lower court’s request that a specific amount be mentioned | 
as counsel’s opinion of a reasonable fee, it was indicated 
that such amount should be $350,000 (JA 11). 


A hearing on counsel’s application was held on June 26, 
1958. Upon appellant’s motion and pursuant to the order 
of Judge Letts, appellees produced their tax returns for the | 
years 1954-6. At the suggestion of appellant’s counsel, 
however, and at the request of appellees, the tax returns‘ 
were not made of record (JA 114-17; JA 134-6). Although 
appellant remarks that the returns are thus not available | 
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ad 

i for use by this Court (App. Br., p. 4), there is no issue 
surviving on this matter. Appellant cannot with one breath 
agree that the returns be excluded from the record and 
with the next suggest that the record may be lacking in 
this respect. 


It had been suggested in Mr. Schmidt’s application that 

’ the total fees paid to all of the Teamsters’ attorneys who 

| worked on this matter might be of some relevance in 

determining the reasonable value of the services of plain- 

' tiffs’ counsel, having in mind, however, that the services 

of plaintiffs’ counsel produced a successful result and that, 

+ unlike compensation to the Teamsters’ counsel, compensa- 

tion to plaintiff’s attorneys was contingent. It was indi- 

cated that a number of attorneys, apart from Mr. Williams 

and Mr. O’Donoghue (appellant’s counsel and his predeces- 

'sor), worked on the case on behalf of the Teamsters Or- 
ganization (JA 64-66). 


Counsel for the Teamsters agreed in principle that the 
fees paid to the attorneys who worked on the case for 
’ defendants would be some indication of the reasonable 
L value of the services rendered by plaintiffs’ counsel 
(JA 184; cf. App. Br., p. 10), but rather than disclote. the 
‘total fees paid to all counsel by both the Teamsters’ parent 
‘body (International) and the local unions (whose resources, 
including legal talent, were mobilized in aid of the de- 
fense), defendants’ counsel only set forth the fees and 
‘expenses paid by the International which, it was said, 
amounted to something over $99,000 (JA 133-4). 


After taking the matter under advisement, Judge Letts 
filed a memorandum finding that just and reasonable 
-eompensation for the professional services rendered by 

i appellees was $210,000, and on July 16, 1958 an order 
~ was signed accordingly (JA 137-8). The Teamsters ap- 
pealed on the ground that the fee awarded is ‘‘grossly 
excessive,’ ‘‘exorbitant,”’ and results in a ‘‘patent in- 

| justice’’? (App. Br., pp. 5, 6, 15, 16). 











Summary of Argument 


The award of compensation below was just and reason- 
able, taking into consideration the factors relevant to @ 
determination of fees for services rendered: (a) The 
benefits achieved for the rank and file of the Union, (b) 
the novelty and diffeulty of the question involved, (c) the 
skill required properly to conduct the matter in opposition 
to astute and resourceful defense counsel, (d) the great 
pressures under which plaintiff’s counsel labored, (e) the, 
time and labor involved and (f) the great risk borne by 
counsel in view of the contingency of the compensation. 


Appellant’s brief ignores the unchallenged record and 
seriously miscaleulates the amount of time devoted to this ‘ 
ease by appellees and their associates. On the basis of 4 
this gross error in computation, appellant argues that the 
time spent does not justify the award below. In fact the 
time spent, especially in the light of the other relevant 
factors present, more than justifies the fee awarded. -~ 


Plaintiffs, through the efforts of appellees, were suc- 4 
cessful in otaining susbtantially all the relief they sought, 
and the Court below said—and even defendants’ counsel | 
there acknowledged—that a highly desirable result has 
been obtained on behalf of the Teamster membership, 24 
result which could not have been achieved but for this 
litigation. | 


The contention that the award below ‘“‘dwarfs’’ the fee 
paid to defense counsel is unwarranted. The challenge 
to disclose the total fees paid both by the International 
and subordinate union bodies to attorneys who aided the | 
defense was ignored. But even considering the figure 
disclosed ($99,000) as having some relevance to a deter- 
mination of reasonable compensation to appellees, the fee 
allowed by the court below ($210,000) was wholly reason- 





v 
, able in the light of: 
(a) The fact that appellees labored over a period 
substantially longer than the period during which de- 
fendants’ counsel were engaged; {i 


(b) The fact that appellees’ efforts were crowned 
with success, and they achieved very substantial bene- 
fits for the union membership, as against the set-backs 
suffered, as per the consent order (entered after the 
presentation of plaintiffs’ ease) by the union 
‘‘leaders’’; and 


(c) The fact that compensation to appellees was 
contingent as against the fact that defendants’ counsel 
were always assured of payment for their services, 
even though their efforts might be unsuccessful. 


The Court below has a wide discretion in awarding 
fees, and it is absurd to argue in the light of the circum- 
stances here that there has been an abuse of that discretion. 


+d 





ARGUMENT 


POINT I 


The award below was just and reasonable and 
should be affirmed. 


Appellees requested that $350,000 be awarded them as a 
fee, believing that amount to be just and reasonable com- 
‘pensation for the services rendered. The Court below 
‘awarded $210,000. Conceding that an award to appellees 
| in the approximate amount of $100,000 would be justified 
(JA 133) appellant attacks the award below as exorbitant, 
grossly excessive and as resulting in a patent injustice 
. (App. Br., pp. 5, 6, 15, 16). 








8 


Counsel doubtless believe that these conclusory character- 


izations are required in the attempt to meet the ‘“substan- 
tial burden’’ appellant bears in this Court (App. Br., p. 15). 
But the conclusions are, of course, no sounder than the 
supporting arguments. Those arguments are: (1) That 
the time spent by counsel does not justify the award in the 
light of the precedents; (2) That plaintiffs did not in 
fact sueceed in their action; (3) That the fees of counsel 
for appellants are unjustifiably ‘‘dwarfed’’ by comparison 
with the award to appellees. 


But none of these arguments is supported by the under- ¥ 
lying facts, and even did they contain some measure of ¢ 


factual accuracy, they would, as a matter of law, never- 


theless not justify the conclusion appellants urge upon 


the Court. 


Indeed, it is appellees’ respectful submission that ap- 
pellant’s position is so devoid of merit that this appeal 
should be deemed frivolous, and it is requested that delay 


damages be awarded and double costs imposed (infra, 
pp. 20-22). 


There is no dispute as to the applicable criteria for the 
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determination of appropriate counsel fees. The statement 4 
of many of the factors to be considered, as contained in § 
Canon 12 of the Canons of Professional Ethics of the } 


American Bar Asociation, quoted by appellant (App. Br., 
p. 6), is supported by the authorities. See e.g., In Re De- 
troit International Bridge Co., 111 F. 2d 235, 237 (6th Cir., 
1940) ; Hutchinson v. Barry, 50 F. Supp. 292, 298 (D. Mass., 
1943) ; Forcheimer v. Young, 64 F. Supp. 892, 895 (E. D. 
Mich., 1946). To the factors there indicated, however, 
should be added the fact that the results were achieved 
against the efforts of extremely able defense counsel (Paris 
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vy. Metropolitan Life Ins. Co., 94 F. Supp. 356, 358 [1950]), 4 
and the ability of the union to pay the fee involved (In re § 
Detroit International Bridge Co., supra; Wyoming Ry. Co. } 


v. Herrington, 163 F. 2d 1004, 1006-7 [10th Cir., 1947]). 





The Factor of Time 


\ ! 


While appellant acknowledges that ‘‘time alone’’ is not 


i'the determinative factor in awarding fees, its heaviest 
‘artillery is trained upon the time factor, and it is urged 
‘that time ‘“‘. . . must necessarily be given great impor- 


tance. . .”’ (App. Br., p. 6). 
Appellant purports to display generosity in crediting 


‘appellees with time spent. Messrs. Schmidt and Dodd are 
| allowed ‘‘full time’? (eight hours per day, 25 days per 
. month, from September 1, 1957 to January 1, 1958). It is 
pointed out that Mr. Blumenfeld filed his notice of appear- 
F ance only on December 2, 1957, and hence, appellant con- 


eludes, can be credited with only two months of total time 


spent. Appellant terms its computation in hours ‘‘gener- 
ous,’? and then, piling Greek gift upon Greek gift, more 


time is included (App. Br., p. 7). 
Appellant starts its compilation of appellees’ activity 


with the 1st of September. But the record clearly shows 
| that Mr. Schmidt was retained in the latter part of June 
and immediately plunged into the matter, giving it practi- 
' cally his entire time (J. A. 18-20); and while Mr. Blumen- 
| feld did file his formal notice of appearance on December 
2, 1957, at the commencement of the trial, it is completely 
unwarranted to assume that his participation in the matter 
| dates only from that day. Indeed, the record is to the 


contrary. Mr. Blumenfeld participated in the case at least 


from September 12th onward (J. A. 69). 


Thus in appellant’s computation, there is ignored a total 


| of some five months of labor, two months by Mr. Schmidt 
- and about three months by Mr. Blumenfeld. 


| Again, as to hours spent, appellant credits counsel with 
| eight hours per day and 25 days per month. But this 
Court may, we think, take judicial notice that lawyers en- 
| gaged in the ‘“‘big case’’ notoriously put in more than eight 
| hours per day and often work six or seven days per week. 
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In fact, Mr. Schmidt states in his affidavit that from the 
time of his retainer in June of 1957, he worked between 
twelve and fifteen hours per day, five or six days per week, 
devoting 90 per cent of that time to this matter, and that 
on Saturday and Sunday he devoted four, sometimes eight, 
hours per day exclusively to this case (J.A. 20).* 


Finally, it should be noted that appellant’s computation 
of time spent overlooks the participation of counsel other 
than Messrs. Dodd, Schmidt and Blumenfeld. The record 
demonstrates that at least five other lawyers, who were 
associated with appellees, were active on behalf of plain- 
tiffs’ cause, Messrs. Sheldon Z. Kaplan, Robert E. Cohn, « 
John L. Calvocoressi, Jay S. Siegel and Lawrence T. Smith. 
The applications made and which resulted in the order 
appealed from were made on their behalf as well as on 
behalf of the principals (J.A. 18, 29, 68).°* 


It is of significance that although the aforesaid facts 
were clearly stated in appellees’ filed applications, they 


were never challenged by defendant below although its 
counsel did put Mr. Schmidt on the witness stand and* 
interrogated him at length concerning the expense part of ,f 
his application (as to which a separate order was en- 
tered). 


Even assuming that the factor of time is as important 
as appellant claims, the time actually spent on this case 


*Tf, in lieu of using appellant’s computation of the hours spent 
in this case by Mr. Schmidt, the calculation is made upon the un- 
controverted facts in Mr. Schmidt’s affidavit, the conclusion would 
be that Mr. Schmidt himself devoted approximately 2000 hours to 
the case between late June 1957 to January 31, 1958 (cf. appellant’s 
1000 hour computation, App. Br., p. 7). Like errors were made 
in appellant’s computation of hours spent by Mr. Blumenfeld (400 
hours)—App. Br., p. 7), since there is ignored three months of 
work by Mr. Blumenfeld. Appellant also ignores the time spent 
by others as indicated in the text. 


** Other attorneys also performed services on behalf of plain- 
tiffs. They submitted independent applications (See JA 17-18), and 
the award from which appellant appeals here is unrelated to those 
applications. 
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fully justifies the award below and it is only by ignoring 
' the undisputed record that appellant is able to minimize 
- the time devoted to this case by appellees. 


The time factor, moreover, does not have the significance 
appellant attributes to it. The law does not put a premium 
on the mere number of hours spent op. a matter, nor does 
' it penalize the competent lawyer who, because of his com- 
petence, is able to spend his time economically and pro- 


2 ductively. Thus, in Cape Cod Food Products, Inc. v. Na- 


tional Cranberry Ass’n, et al., 119 F. Supp. 242 (D. Mass., 
1954), it was argued that only 597 hours were devoted to 
the case, an antitrust suit (366 hours by senior partners; 
931 hours by associates). Judge Wyzanski, however, in 
awarding a counsel fee of $35,000, remarked that ‘“The 
very economy of counsel’s methods . . . was one of the 

. . most significant hallmarks of an outstanding talent”’ 
(119 F. Supp. at 244). 


A decision by Judge Woolsey in Woodbury v. Andrew 
Jergens Co., 37 F. 2d 749 (S.D.N.Y. 1930), similarly holds: 


‘The value of a lawyers’ services is not measured by 
time or labor merely. The practice of law is an art in 
which success depends as much as in any other art on 
the application of imagination—and sometimes inspira- 
tion—to the subject matter. The exercise of these 
faculties may occur at any stage in a case, though 
their influence on the course of the proceedings may 
not be established till its outcome. In order, therefore, 
accurately to chancer the value of a lawyer’s services, 
one must always examine them in the light of the 
event.’’ (p. 750) 


And in another case, the Court remarked that it did 
not 


‘‘think items as to time actually employed in work on 
the ease are of much importance. There is the ability 
of the attorney and his capability and success in han- 
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dling large and important matters and in commanding 
large fees therefor, the amount involved and the result 
obtained, which are of prime importance in determin- 
ing what constitutes a just and reasonable charge. 
Matter of Potts’ Estate, supra, 213 App. Div., at page 
62, 209 N.Y.S. at page 657.”’ (In re Gould’s Will, 86 
N.Y.S. 2d 849, 851 (Surr. Ct. 1949).) 


In this matter, of course, there is no disputing the volume 
of work involved and, equally significantly, the pressures 
under which counsel were forced to labor (JA 47-8). 


It should be noted finally that the mass of precedents 
with which appellant attempts to buttress its argument as 
to the factor of hours spent (App. Br., pp. 8-9), are largely 
not in point. Appellant’s authorities consist mostly of re- 
organization matters. In such cases, while the amount of 
compensation which counsel will receive is, of course, not 
known until the completion of proceedings, the fees them- 
selves are not contingent. They are, rather, provided for 
by the Bankruptcy Act itself. See 52 Stat. 900, 11 USC 
641, e¢ seq. 


The contingent character of the fee is, of course, of great 
significance in determining the amount to be awarded. The 
only case cited by appellant (App. Br., pp. 8-9) on this 
point which is at all close is Perlman v. Feldmamn, 160 F. 
Supp. 310 (D. Conn. 1958), in which the Court pointed out 
that: 


‘Great weight is given to the contingent nature of fees 
with its accompanying risk that the stupendous labor 
and the substantial overhead and expense might go for 
nought; .. .”’ 


Thus, the contingent nature of the fee in this matter must, 
not ‘‘may’’ (App. Br., p. 10), be taken into account, as 
indeed Canon 12 of the Canons of Professional Ethics, 
referred to supra, states, and as the authorities make clear. 
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Pergament v. Kaiser Frazer Co., 224 F. 2d 80, 83 
(6th Cir. 1955) ; 

Harris v. Chicago Great Western Railway Co., 197 
F. 2d 829, 834 (7th Cir. 1952) ; 

Steckel v. Lurie, 185 F. 2d 921, 931 (6th Cir. 1950) ; 

Glidden v. Cowen, 123 Fed. 48, 51 (6th Cir. 1903) ; 

Paris v. Metropolitan Life Insurance Co., 94 F. 
Supp. 356, 358, and 94 Fed. Supp. 792 (S.D.N.Y. 
1950) ; 

Steinberg v. Hardy, 93 F. Supp. 873 (D. Conn. 
1950) ; 

In re Supreme Appliance & Heating Co., 92 F. 
Supp. 487, 488 (W. D. Ky. 1950). 


Appellant next asserts that the time spent by Mr. 
Schmidt in preliminary research is non-compensable. In 
support of this proposition there is quoted some language 
which indicates that the time spent by lawyers in acquiring 


"an extensive education in a particular field of law is not one 
of the factors which enters into the determination of the 
fee and that attorneys are presumed to have acquired a 
working knowledge of ‘‘fundamental principles’? (App. 
Br., p. 9). However, the quotation from the case in ap- 
M pellant’s brief is, standing alone, misleading. The case 
' relied on stands for quite a different proposition than that 
indicated in appellant’s brief, as may be seen from the 
‘language which immediately follows that quoted by ap- 
pellant: 


‘© . But this does not mean that an attorney within 
the limitations ordinarily necessary for a competent 
and skilful lawyer, cannot or should not be compen- 
sated in respect to time spent in research incidental 
to and necessary for plotting procedural strategy or 
in briefing questions of law. This is to be regarded 
as professional activity in the interest of the client 
represented, where, as here, it does not appear that 








14 


days spent in the library were excessive.’’ (In re 
McInnis’ Will, 91 N.Y.S. 2d 806, 810.) 


But even the truncated language relied on by the ap- 
pellant is quite inapt. By no means can Mr. Schmidt’s 
research be deemed to involve a general inquiry into the 
fundamental principles with which attorneys as such should 
be familiar. Mr. Schmidt lectured for years at Fordham 
University Law School on the subjects of Labor Law 
and Constitutional Law. He was thoroughly familiar with 
and had a working knowledge of ‘“‘fundamental prin- 
ciples’? (JA 57-63). 


There can be no disputing that this matter involved .. 
difficult and intricate questions of some novelty. Appel- | 
lant itself concedes that this case is ‘‘unique,’’ and as its 
brief states, ‘‘from its very inception [this ease] involved 
an attempt to set aside the actions of the ultimate ruling 
body of the largest labor union in the United States’’ 
(App. Br., pp. 5, 7). A great deal more than the applica- 


tion of ‘“‘fundamental principles”’ was involved. 


Compensation of Appellant’s Counsel 


Appellant next argues that the compensation of its 
counsel is ‘‘dwarfed’”’ by the award below to appellees and ~ 
that the ‘‘disparity” is uncalled for (App. Br., p. 10). 
Appellees did suggest that their fee might well be meas- 
ured in part by the total legal fees of all attorneys who 
at one stage or another represented or acted for defend- 
ants, with due regard being given to the differences in 
circumstances, e.g., the fact that appellees’ fees were con- 
tingent (not true of defendants’ counsel) and that plain- 
tiffs were successful while defendants were not. 


In his application below, Mr. Schmidt indicated that 
reference should be had not only to the fees of Messrs. 
Williams and O’Donoghue, but to the total fees paid to 
all attorneys who had rendered services on defendants’ be- ~ 
half in this action. On information and belief, Mr. 
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Schmidt stated that many such attorneys were paid out of 
the treasuries of subordinate bodies, and he suggested that 

- ‘the total fees of all attorneys who served in the case ex- 
ceeded $350,000 (JA 64-66). 


_ Upon the hearing of counsel’s application for fees, it 
‘was stated that the total fees and expenses paid to coun- 
sel by the defendant International amounted to a little 
i~ ‘over $99,000 (JA 134-5). This statement was made after 
the distinction between fees paid by the International for 
‘services in this case and fees paid by subordinate bodies, 
similarly, had been fully adverted to in Mr. Schmidt’s 
affidavit, so that appellant could not but have had the dis- 
tinetion fully in mind. It is one thing for counsel to fail 
to supply the information called for: the total fees paid 
for services rendered defendants in this case, as adjusted 
for the difference in the circumstances, is but one factor 
“among many and is not by itself determinative. But it is 
quite another thing for appellant to rely upon an incom- 
plete figure, given in partial response to appellees’ invi- 
tation to supply an additional standard for the guidance 
of the court below and use that figure in pretended support 
of its conclusion that the award here is ‘‘orossly exces- 
' give?’ and ‘‘dwarfs’’ the award to appellant’s counsel. 


But let us assume, arguendo, that the total fee paid (no 

figure was given for expenses) was in fact in the neigh- 

' porhood of $99,000, the differing circumstances would, even 
so, justify the award below: 


1. Appellees commenced their activity in June 
of 1957. Defendant’s counsel, on the other hand, 
did not start to work on this case until after the middle 
of September, when the complaint was first served and 
the initial application made (JA 18, 23). 


2. Appellees were successful and defendant’s coun- 
sel were not, even though the resources available to 
them were dwarfed by the resources available to 
counsel for defendant (JA 50-1); and 
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3. Compensation to appellees was highly contin- 
gent, while compensation to counsel for defendant 
was absolute (see cases cited pp. 12-13, supra). 


Bearing these facts in mind, and assuming the accuracy 
of appellant’s figure of $99,000 as the total fees paid to 
all defendants’ counsel, to call the award below to appellees 
‘<monumental’’ or ‘‘grossly excessive’’ and to assert that 
it constitutes a “‘patent injustice’’ is clearly unwarranted. 


The Results Achieved 


Appellant deprecates the results achieved. Indeed, it 
is asserted that the -plaintiffs were actually granted none 
of the specific relief for which they had prayed (App. 
Br., p. 12). 


However, a point by point comparison of what was 
sought and what obtained by way of the consent order is 
made in Mr. Schmidt’s application (JA 54-7) and was not 
eontroverted below by appellants. That comparison indi- 
eates that plaintiffs achieved substantially all the relief 
prayed for in the complaint.* And while reliance is placed 
on the purported fact that the union officers have been 
installed and functioning ‘‘as duly elected officers of the 
Brotherhood of Teamsters’? (App. Br., p. 12), the fact is 
that such officers are clearly only provisional officers (Con- 
sent Order, Par. 1, JA 54) and are subject to monitorial 
supervision and Court instruction (Pars. 2, 3, JA 55-6). 


Moreover, counsel for appellant did not always feel the 
results obtained by way of the consent order to be quite 
so minimal as his brief would now indicate. At the con- 
clusion of the case and upon the presentation of the con- 


* Indeed the results achieved in some respects go beyond the 
relief requested. Thus, the Monitors were given the task of drafting 
a model code of union by-laws and, furthermore, have the right 
to propose amendments to the International’s Constitution itself 
(Consent Order, Pars. 4, 11; JA 55-56). Y 
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sent order to Judge Letts, he said, in part: 


‘‘T ean say to your Honor, and I want to say for this 
record, that I am very proud to have been a part of 
discussions that were conducted on such a high level 
by counsel on the opposite side of this ease. Their 
interest has been one of the public and the member- 
ship, and I think that I can say without fear of con- 
tradiction that at no time did these discussions deviate 
from that level on either side of the counsel table. 


We have arrived, your Honor, at what I believe as 
perhaps the first constructive formula for the prob- 
lems that labor unions have found themselves in, m the 
past decade, that has been advanced to a court or 
to any other tribunal for adoption.’’ (Transcript, pp- 
3721-22, January 23, 1958, see J.A. 132, 134) (Empha- 
sis supplied) 


Judge Letts agreed with counsel that a substantial re- 
sult had been accomplished: 


‘“This ease has dealt with human rights, and when we 
undertook to understand the problems which were 
presented by these proceedings we discovered that 
they all go back to the rights of the rank-and-file 
membership, and that membership is numerous, some 
million and a half, I believe. We are dealing with the 
rights and the opportunity of many worthy men. 


I compliment counsel for their diligence and for the 
manner in which they have approached a settlement of 
these great issues. In the opinion of the Court they 
have done a magnificent piece of work, and if the plan 
which we today adopt works out as ‘we all believe wt 
will, and. within the spirit of this stipulation and this 
decree as the Court understands that spirit, tt will be 
a great blessing to the members of this great labor 
organization.’ (Emphasis supplied) (Transcript, p. 
3738, January 23, 1958, see J.A. 48-49) 
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Appellant’s Miscellaneous Arguments 


Some additional arguments appellant raises may be an- 
swered briefly. 


1. Appellant supplies no record reference for its state- 
ment that: ‘‘They [the ‘‘vast majority’’] had no part in 
the Rank and File movement [the prosecution of this suit] 
nor did they want any part’’ (App. Br., pp. 13-14). 


On the other hand, Judge Letts’ statements (Memo- 
randum Decision, Dec. 11, 1958) that plaintiffs’ proof 
herein indicated ‘that officers of the International Organi- 
zation and of many locals were corrupt and a menace 
to the constitutional rights of the members,’’ and that 
the ‘‘Miami Convention was rigged through corrupt 
practices for the purpose of permitting the leaders to con- 
trol the action of the Convention by depriving the rank and 
file membership of their democratic processes in the selec- 
tion of delegates to such Convention,”’ at least suggests 
that the ‘‘movement”’ which looked toward the rectification 


of these conditions was highly beneficial to, and presump- 
tively desired by, the membership. 


2. Appellant’s reference (App. Br., pp. 14-15) to the 
Cunningham proceeding to remove Mr. Schmidt as a 
monitor is unworthy. The basis of that proceeding—an - 
alleged failure to account for alleged ‘‘contributions’’— 
was fully refuted (J.A. 83-102), and shown to be non- 
existent (J.A. 123). No appeal has been taken from 
Judge Letts’ ruling dismissmg that proceeding.” 


* Upon the argument appellees will move this Court to strike 
from the record on appeal those portions relating to the Cunningham 
allegations, upon the ground that they are completely and utterly 
‘rrelevant to the determination of the propriety of the award below, 
the sole issue upon this appeal. The motion is presented to this 
Court in the first instance because F.R.C.P. 75(h) provides, and 
the authorities hold, that only this Court may hear objections to the 
record on appeal when there is no dispute that what is included 
accurately reflects what took place in the Court below. “All other , 
questions as to the content and form of the record shall be presented ~ 
to the Court of Appeals.” (Emphasis supplied (F.R.C.P. 75(h) 
see 7 Moore’s Fed. Prac. (2d Ed. 1954), pp. 3658-9). 
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3. Appellant suggests that this Court guard against 
awarding extravagant fees so that ‘‘spurious’”’ rank and 
file suits be not encouraged (App. Br., p. 16). Clearly, 
' the “‘spurious’’ suit will go unrewarded. The true danger, 
if any, is that an award be so uncompensatory as to 
| discourage the championship of legitimate rank and file 
attempts to protect their rights as union members and 
safeguard union assets. 


See: 
Smolowe v. Delendo Corporation, 136 F. 2d 231, 
241 (2d Cir. 1943); 
Stemberg v. Hardy, 93 Fed. Supp. 873 (D. Conn. 
1950). 


The award here avoids both extremes. 


| Appellant’s Burden on this Appeal 


The above discussion of the services rendered by the 
appellees shows that, judged by any reasonable standard, 
the fees allowed to them by the Court below were fair 
and proper. 


However, it must be remembered that the burden on 
the appellant in this appeal is a heavy one. To justify 
a reversal or modification of the order appealed from 
it must show Judge Letts’ order evidences ‘‘a manifest 
disregard of right and reason’’ and that there is ‘‘no 
basis in the evidence’’ for the determination of the Court 
below. 


A good summary of the applicable principles was made 
in In Re 32-36 North State St. Bldg. Corporation, 164 
F. 2d 205 (7th Cir. 1947): 


‘¢ | | [T]he appellate court does not try de novo 
the issue of reasonable compensation and . . . the 
judgment of the trial court will not be disturbed on 
appeal unless it clearly appears that there is no basis 
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in the evidence for the conclusion reached or that 
the court proceeded upon an erroneous conception of 
the law. In other words, the appellate court is power- > 
less in such cases to substitute its judgment for that 
of the trial tribunal unless there appears an abuse of 
discretion amounting to manifest disregard of right 
and reason. In re Seville Court Apartments Building 
Corporation, 7 Cir., 134 F. 2d 232; In re Tower Build- 
ing Corporation, 7 Cir., 88 F. 2d 347; Stein v. Hemker, 
§ Cir. 157 F. 2d 740; Millbank Tweed & Hope v. 
McCue 4 Cir., 111 F. 2d 100; Sullivan & Cromwell v. 
vy. Colorado Fuel & Iron Company, 10 Cir., 96 F. 2d 
219; In re Standard Gas & Electric Company, 3 Cir., 
106 F. 2d 515.” 1 


To say that there is ‘‘no basis in the evidence’’ for Judge § 
Letts’ decision or that his decision amounted to ‘‘a mani- ff 
fest disregard of right and reason’’ is patently absurd. 


Taking into account the time and work involved, the “ 
great pressures under which counsel had necessarily to 
labor, the novelty and difficulty of the questions involved, 
the skill required to match astute opposing and forceful 
counsel, the results obtained and the contingent character | 
of the compensation, with the attendant risk that counsel’s , 
great labors and substantial overhead expenses would go | 
for naught, the fee awarded below is clearly just and rea- 
sonable and should not be disturbed. 
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POINT Il 


- Fairly viewed, appellant’s contentions are wholly 
without merit and this appeal appears to have been 
taken merely for purposes of delay. Accordingly, 
appellees should recover their damages and double 
costs. 


The Court below was fully familiar with the work done 
by counsel and the results obtained. Judge Letts has in 
| fact lived with this case since it was commenced in Septem- 
ber of 1957. His familiarity with the proceedings cannot 
‘possibly be surpassed. The various factors to be con- 
L sidered in awarding a fee were meticulously set forth in 
the applications and the matter was thoroughly briefed. 
| The statements in the affidavits including recitals of the 
! great amount of time and attention devoted to this matter 
‘and the results accomplished were not challenged below by 
appellant. Appellant concedes that the discretion of the 
Court below in this matter was broad and that the scope of 
‘review here is correspondingly narrow. In view of these 
‘undenied and undeniable considerations, and in the light of 
the clear and undisputed record of services and achieve- 
ments and the patent fairness of the award below, we sub- 
h mit that the instant appeal may properly be deemed 
‘frivolous and taken only for purposes of delay. 


Federal Rules of Civil Procedure 73(d) provides that 
a supersedeas bond shall be fixed at such sum as will cover 
the amount of the judgment remaining unsatisfied, costs, 
S interest and ‘‘damages for delay.”’ 


} While the financial responsibility of the appellant Union 
was and is undisputed, the Court below, with the above 
i considerations fully in mind, approved a supersedeas bond 

in the amount of $220,000 to cover a judgment of $210,000. 


In allowing appellant additional time to serve and file its 
) brief and appendix, such permission was expressly made 
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without prejudice to an application by appellees to recover 
damages for the delay caused by the instant appeal. 


The authorities are clear that in a proper case delay dam- 
ages should be awarded. 


The Judicial Code provides that: 


‘‘Where a judgment is affirmed by the Supreme Court 
or a court of appeals, the court in its discretion may 
adjudge to the prevailing party just damages for his 
delay, and single or double costs.’’ (62 Stat. 954; 28 
U.S.C. Sec. 1912) 


Rule 23 of this Court provides as follows: 


‘‘Tn all cases where an appeal delays proceedings on 
the judgment of the lower court, and appears to have 
been sued out merely for delay, damages at a rate not 
exceeding 10 per cent, in addition to interest, may be 
awarded upon the amount of the judgment, and 
double costs may be imposed. No such judgment shall 
be entered unless claim therefor is made by appellee 
in his brief or appellant is afforded reasonable oppor- 
tunity to be heard on this issue.”’ 


The remarks of the Court of Appeals for the Eighth 


Circuit in Massachusetts Bonding & Insurance Co. Vv.” 


Feutz, 182 F. 24 752 (8th Cir. 1950) are strikingly in point 
here: 


‘‘The appeal may be attributable to the zeal of coun- 
sel but the plaintiffs should not be required to bear 
the expense resulting from the excessive zeal of 
opposing counsel.’’ 


For a ease in this cireuit see Rector v. Massachusetts 
Bonding & Insurance Co., 191 F. 2d 329 (D. C. Cir. 1951). 


Accordingly, appellees respectfully request that they be 
awarded damages and double costs. 


< 
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CONCLUSION 


~' For the foregoing reasons, it is respectfuly submitted 
that the award below should be affirmed with double 
costs and that appellees recover their damages for 


delay. 
Respectfully submitted, 


Barttey C. Crum 
39 Broadway 
New York, N. Y. 
Goprrey P. Scammr 
12 East 41st Street 
New York, N. Y. 
Attorneys for Appellee, 
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Tomas J. Dopp 
94 Lewis Street 
Hartford, Conn. 
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Thomas J. Dodd 


M. JoserH BLUMENFELD 
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(i) 
STATEMENT OF QUESTION PRESENTED 
The sole question presented by this appeal is whether the Trial Judge 
erred and awarded an excessive fee in granting $210, 000. 00 to Godfrey P. 
Schmidt, Esquire, M. Joseph Blumenfeld, Esquire, and Thomas J. Dodd, 


Esquire, pursuant to paragraph 14 of a Consent Order previously entered 


in the case of Cunningham, et al. v. English, et al,, Civil Action 2361-57, 


United States District Court for the District of Columbia. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 14, 733 
INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS OF AMERICA, 
Appellant 
Ve 
THOMAS J. DODD, ESQUIRE 
M. JOSEPH BLUMENFELD, ESQUIRE 
GODFREY P. SCHMIDT, ESQUIRE, 


COUNSEL FOR PLAINTIFFS 
Appellees 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT | 
This is an appeal by the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemenand Helpers of America from an award of 
counsel fees to Thomas J. Dodd, Esquire, M. Joseph Blumenfeld, Esquire, 
and Godfrey P. Schmidt, Esquire, in the amount of $2.10, 000. 00. 
The action was commenced by a motion (R. 342-348; J. A. 4-10) filed 
pursuant to paragraph 14 of the Consent Order previously entered in the 
case of Cunningham, et al. v. English, et al,, Civil Action No. | 2361-57, 
United States District Court for the District of Columbia, by one of the pro- 


visions of which the International was to pay counsel fees for the plaintiffs’ 


attorneys. (R. 341; J.A.4). After lengthy pleadings and affidavits were filed 


and a short hearing held, Judge, Letts made the award in question. A timely 


A 
Neen 


notice of appeal was filed and served after the entry of the judgment below. 


This Court has jurisdiction by virtue of the provisions of 28 U. $.C. 1291. 








2 
STATEMENT OF THE CASE 

This action had its inception in the summer of 1957 when thirteen 

members of five New York local Teamster unions, banded together as the 

"Rank and File Committee", sought first to forestall the 17th Convention of, 
and election of officers for, the International Brotherhood of Teamsters 
and, when that proved ultimately unsuccessful, then to set aside the results 
of the balloting and thus prevent the installation of James R. Hoffa and the 
other elected International officers. The dissident group first retained 
Godfrey P. Schmidt, Esquire, of the New York bar, late in June of 1957. 
(R. 381,411; J. A. 18,48). Mr. Schmidt subsequently sought the assistance 
of Thomas J. Dodd, Esquire, and M. Joseph Blumenfeld, Esquire. 

On September 19, 1957, (R. 385, 454, 435; J. A. 23, 69), the plaintiffs 
sought a preliminary injunction restraining the International from holding 
the convention and election. Following a hearing, a preliminary injunction 
was issued on September 28, 1957.(R. 388, 456; J. A. 26,71). Since the Con- 
vention was scheduled to begin on September 30, 1957, attorneys for the 
International immediately petitioned this Court to stay the effectiveness of 
the District Court's injunction. This Court granted an immediate hearing 
and, also on September 28, 1957, ordered the injunction stayed “pending 
the final disposition of this appeal or further order of this Court. "(R. 390; 
J.A.27). Thereupon plaintiffs, on September 30, 1957, filed a petition in 
the United States Supreme Court for an order vacating the stay order of 
this Court. (R. 390;J..A.28). Coincidental with that petition, they asked this 


Court to set aside its own order pending a determination by the Supreme 


Court. The same day; September 30, 1957, this Court denied the plaintiffs’ 


petition and on October 1, 1957, Mr. Chief Justice Warren, in his capacity 
as Circuit Justice for the District of Columbia Circuit, denied the petition 


in the Supreme Court. 2 L.Ed. 2d 13. 
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The convention was held, the election was conducted and James R. 
Hoffa was elected as General President of the International Brotherhood 
of Teamsters. Again, plaintiffs sought injunctive relief and on October 23, 
1957, Judge Letts enjoined Hoffa and the other elected officers from assum- 
ing office pending a final hearing on the merits. (R. 395, 460; J.A. 33, 75). 
This Court refused to intervene, other than to order a prompt hearing, and 


the case was ultimately set down for trial. The case finally went to trial on 


December 2, 1957 and, twenty-two trial days later on January 16, 1958, 


plaintiffs rested their case. (R. 400; J.A.38), At this point, settlement nego- 
tiations ensued. An agreement was concluded and, on January) 31, 1958, the 
District Court approved a Consent Order which ended the trial of the case, 
dissolved the preliminary injunction, allowed the elected officers to take of- 
fice and created a Board of Monitors with certain limited advisory powers. 
Paragraph 14 of this Order (R. 341; J. A. 4) provided for the payment of at- 
torneys fees for the plaintiffs' counsel by the International. 
Pursuant to paragraph 14, plaintiffs' counsel, Dodd, Blumenfeld and 
Schmidt, filed a motion on February 3, 1958, asking the court |to set their 
compensation. (R. 342-348; J.A.4-10). This motion was amended on Febru- 
ary 13, 1958, and the court was asked to award $350, 000. 00 as counsel 
fees. (R. 349-350; J.A.11), Petitioners then filed individual affidavits set- 
ting forth the work they had done and the reasons they considered them- 
selves entitled to the fee they had sought. Mr. Schmidt's was filed on April 
29, 1958, (R. 376-452; J. A. 14-67); Messrs. Dodd and Blumenfeld filed a 
joint statement on May 12, 1958.(R. 453-466; J. A. 68-83). On/June 11, 1958, 
these attorneys filed a stipulation by which they agreed to one award. (R. 518- 
519; J.A.101-102). This consolidated motion, together with sundry others, 
came on before Judge Letts on June 26, 1958. During the course of this 


hearing, defendant moved for the production of the petitioners" income tax 
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returns for the preceding three years. Although the motion was resisted, 
Judge Letts ordered the returns produced but at the insistence of Messrs. 
Dodd, Blumenfeld and Schmidt and with the acquiescence of defendants, 
the court further ordered that the returns not be made a matter of public 
record and that they be returned as soon as the court's inspection was con- 
cluded. (R. 8-10; J.A. 116-117). Consequently, they are not available for 
use by this Court on this appeal. Following the hearing, J udge Letts took 
the petitions for a fee under advisement and on July 7, 1958, filed a mem- 
orandum in which he set the reasonable value of counsel fees at $210, 000. 00. 
(R. 549; J.A. 137). A formal order was signed on July 16, 1958 (R. 550-551; 
J. A. 137-138) and this appeal followed. (R. 553; J. A. 137-138). 
STATEMENT OF POINTS 

The District Court awarded a grossly excessive fee to Godfrey P. 
Schmidt, Esquire, Thomas J. Dodd, Esquire, and M. Joseph Blumenfeld, 
Esquire, when it granted them compensation in the amount of $210, 000. 00 


pursuant to paragraph 14 of the Consent Order previously entered in the 


case of Cunningham, et al. v. English, et al. 


SUMMARY OF ARGUMENT 

This is not the type case in which fees substantially similar to that 
awarded appellees are normally granted, for appellees devoted only a por~ 
tion of their time over a relatively short duration to this cause, and the ac- 
tion they brought was not successful since the prayers for relief in both the 
original and amended complaints in the case of Cunningham, et al. v. Eng- 
lish, et al. were not granted. Although counsel for the defense in that case 
expended an almost equal amount of time and energy, the fee awarded to 
appellees dwarfs that paid to defense counsel. This fee is a charge against 
the treasury of the International union, most of whose members desired no 


part of the so-called “Rank and File Committee", and appellate courts should 
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be zealous in insuring that spurious "yank and file" suits in the future are 


not encouraged by awards grossly in excess of the fee actually earned. 


ARGUMENT 

This case is unique in many respects. From its very inception it 
involved an attempt to set aside the actions of the ultimate ruling body of 
the largest labor union in the United States. Following the close of the 
plaintiffs' case and before the defendants had offered any evidence, settle- 
ment negotiations were held which ultimately lead to a Consent Order which 
concluded the adversary phase of the litigation. During the time that the 
case was in trial, the International was being ruled by a "lame duck” presi- 
dent and group of officers, some of whom had actually been repudiated by 
the electorate. Plaintiffs’ case consumed in the neighborhood of six weeks 
from the first day of trial until they rested. Since the case had|never been 
pre-tried and the issues never narrowed, it is entirely likely that defend- 
ants' case would have extended for a period of time at least equal to that of 
the plaintiffs’. During the whole of this period the holdover officers would 
have been directing the affairs of the International union. In addition, many 
important constitutional changes had been made by the 17th Convention. and 
these, too, were being held in abeyance pending the conclusion of the trial. 
It was in this posture that the parties to the litigation ultimately reached an 
agreement which was approved by the Court in the form of the Consent Or- 
der. 

By the final paragraph of this Order (R. 341; J. A. 4) the International 
Brotherhood of Teamsters agreed to pay the fees and expenses of plaintiffs ' 
counsel. It is the view of appellant that the amount awarded by Judge Letts, 
after motions and hearing, is so exhorbitant and so disproportionate to the 
services actually rendered by appellees as to warrant intervention by this 


Court. 
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Appellees, in their moving papers in the District Court, made mention 
of certain bases used by the courts in determining the size of fees to be 


awarded. (R. 347, 404-430; J. A.8, 41-66). Although the courts have been by 


no means unanimous in adopting all of these standards, they have been used 


as a guide in matters of this nature. See Winkelman v. General Motors Cor- 
poration, 48 F.Supp. 504 (S.D.N. Y.. 1942) and In re Detroit International 
Bridge Co., 111 F.2d 235 (6th Cir. 1940). Perhaps the best summary and 
analysis of the varying factors to be considered is found in Canon 12 of the 
Canons of Professional Ethics of the American Bar Association. 
"In determining the amount of the fee, it is proper to con- 

sider: (1) the tirme and labor required, the novelty and difficulty 

of the questions involved and the skill requisite properly to con- 

duct the cause; (2) whether the acceptance of employment in the 

particular case will preclude the lawyer's appearance for others 

in cases likely to arise out of the transaction, and in which there 

is a reasonable expectation that otherwise he would be employed, 

or will involve the loss of other employment while employed in 

the particular case or antagonisms with other clients; (3) the cus- 

tomary charges of the Bar for similar services; (4) the amount 

involved in the controversy and the benefits result ing to the client 

from the services; (5) the contingency or the certainty of the com- 

pensation; and (6) the character of the employment, whether casual 

or for an established and constant client. No one of these consid- 

erations in itself is controlling. They are mere guides in ascer- 

taining the real value of the service. ; 
A consideration of some of these factors and a comparison with fees awarded 
in other cases in recent years will illustrate how grossly excessive was the 
fee awarded by the District Court. 

It is clear that the first and second of the factors listed in Canon 12, 
i.e., time and the necessity of rejecting other clients, are necessarily inter- 
related and they will be so considered herein. Although time alone is not the 
sole determinative factor in awarding fees, it must necessarily be given great 
importance for it is a factor which determines, interalia, whether counsel 
are available for other remunerative retainers. By the same token it is a 


factor which the Courts almost invariably consider of utmost importance and 


most of the awards discussed in the reported cases are discussed in terms 





Ce sn pani 


of the time which counsel necessarily devoted to the case. The cases in 


which large fees have been awarded will ordinarily recite that counsel was 


engaged for many thousands of hours and often over a period of 


The record is unfortunately devoid of the number of hour 


years. 


s| which ap- 


pellees devoted to the cause prior to the entry of the Consent Order on 


January 31, 1958. None of the motion papers contain such a figure and we 


are left to speculation to arrive at a figure to use as a base of computation. 


Even if we indulge the false assumption that Mr. Dodd and Mr. Schmidt de- 


voted full time to this single case from the first of September through the 


end of January, and assume that they spent eight hours per day and twenty- 


five working days per month, the total would be only 1000 hour 


gs each, Mr. 


Blumenfeld filed an appearance on December 2, 1957 (R. 439) and, by the 


same criterion, could properly be credited with approximately 


fifty eight- 


hour days, or 400 hours. The grand total would then be 2400 hours. Al- 


though this in itself is a generous figure, for the sake of this a 


rgument ap~- 


pellees will be credited with an additional 1100 hours and it will be assumed, 


arguendo, that they devoted some 3500 hours, including twenty 


days, to the case of Cunningham, et al. v. English, et al. Ev 


stwo trial 


en this-.time 


expenditure would in no way justify an award of $210, 000.00 as can readily 


be demonstrated by reference to some of the cases in which fees have been 


set in terms of time. 


Since this case was somewhat unique, it is not surprising that there 


is no authority dealing precisely with this type of case. Most of the reported 


cases are either corporation reorganization proceedings in which a fee is 


being awarded to counsel for the trustee or stockholder derivative actions. 


In In re Midland United Co., 64 F.Supp. 399 (D.Del. 1946), $250, 000. 00 


was awarded to counsel who had expended 11, 257 hours to the éxclusion of 


all other practice in a corporate reorganization problem which 


had lasted 
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more than twelve years. Associate counsel in the same case was awarded 
$103, 000. 00 for labor/over a seven year period amounting to some 14, 708 
hours. In In re Equitable Office Building Corporation, 83 F.Supp. 531 
(S.D.N.Y. 1949), another reorganization proceeding, the attorney for the 
trustee was awarded $200, 000. 00 for his efforts over a six year period 
during which time he was engaged for 10, 596 hours, In yet another reor- 
ganization proceeding,| In re International Power Securit ies Corp., 112 F. 
Supp. 46 (D.N.J. 1953), the attorney for the trustee was awarded only 
$150, 000. 00 for more! than 7000 hours over a ten year period. Again, in 
In re Philadelphia & Reading Coal & Iron Co., 61 F.Supp. 120 (E.D. Pa. 
1945), still another reorganization proceeding which extended over an eight 
year period and in which an attorney estimated that he had expended 41, 000 
hours, $300, 000.00 was awarded. In Finn v. Childs Co., 181 F.2d 431 
(2d Cir. 1950), the Second Circuit ordered a $535, 000.00 fee substantially 
reduced in a case in which counsel had labored for 28,905 hours. Finally, 
and more recently, in Perlman v. Feldmann, 160 F.Supp. 310 (D. Conn. 
1958), $450, 000. 00 was awarded to four firms of attorneys whose combined 
work in a stockholder derivative action approximated 14, 000 hours. 

A galaxy of these cases is collected in an Annotation at 56 A.L.R.2d 
18-205 and in virtually every case in which sizeable fees such as the one 
here attacked were awarded, counsel had been engaged for many thousands 


of hours more than appellees could possibly have spent and frequently to the 


1 
complete exclusion of lall other sehen This case has, as its absolute 


17 The importance of a large time factor is perhaps best demonstrated in 
this manner: 


In re Midland United Co. 
~ Supp. 399 (D.Del. 1946) 
(a) 11,257 hours - 12 year period. . . . . $250,000.00 
(b) 14,708 hours - 7 year period. . ... 103,000.00 


In re Equitable Office Building Corporation 
83 F. = 531 (S. D. N.Y 1525) 


10, 596 hours - 10 year period 200,000.00 (cont'd) 
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maximum time limitations, from late June of 1957, when Mr. Schmidt was 
first retained (R. 381, 411; J.A. 18, 48), until January 31, 1958, | when the 
Consent Order was entered. Neither Mr. Dodd nor Mr. Blumenfeld, in 
their supporting statement, make any claim that their entire efforts during 
this period were directed toward this one case. (R. 453-466; J. A, 68-83). 

Mr. Schmidt, on the other hand, does state that he passed up other 
retainers but even he does not claim that his time was exclusively devoted 
to this one case for he admitted accepting at least one other fee! (R. 471, 
127; J. A. 87,127). And, even by Mr. Schmidt's own affidavit (R. 383; J.A. 
21), a considerable quantity of the time was devoted to preliminary research. 
It is, of course, axiomatic that while some of this time is properly charge- 
able much of it must be non-compensable. As was well said In [re McInnis’ 


Will, 196 Misc. 167, 91 N. ¥.S.2d 806 (Surr. Ct. 1949): 


“Time spent in acquiring an extensive education in the law 
of wills or the adjective law in relation to proceedings... cannot 
be regarded as one of the determinative factors of a fair allow- 
ance. Attorneys, as such, are presumed to have acquired a 
working knowledge of fundamental principle plus facility in ex- 
amining and appraising authorities. 91N.Y. S.2d, at 810. 


Although time expended and the necessity of refusing other retainers 
--two factors that necessarily go hand-in-hand --~- are extremely important 
in setting a fee, appellant will be the first to concede that they,| alone, are 


(cont'd from page 8) 


In re International Power Securities Corp. 
F, upp. D. . J J. 


More than 7000 hours - 10 year period. . . $150, 00 


In re Philadelphia & Reading Coal &Iron Co. 
61 F. Supp 20 (E.D. Pa. 1945) 


. Supp. 
41,000 hours - 8 year period... .. - 300, 00 


Finn v. Childs 
18l F.2d 431 (2d Cir. 1950) 
28,905 hours . ...« « 425, 00 


Perlman v. Feldmann 
160 F.Supp. 310 (D.Conn. 1958) 
14,000 hours ... +++ «+ « 450, 00 
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not determinative. The fact that the employment is contingent may also be 
considered. Paris v. Metropolitan Life Ins. Co., 94 F.Supp. 356 (S.D. 
N.Y. 1950). Canon 12 also makes reference to the normal charge which the 
Bar makes for services of the type rendered. In Steckel v. Lurie, 185 F.2d 


921 (6th Cir. 1950), the court approved an award of $153, 925. 00 to counsel 


who had represented the appellant for 1539-1/4 days -- a rate of $100. 00 


per day. This compensation included a 50 day trial. It is interesting to 

note that appellees’ compensation, if the $210, 000.00 award stands, will 
amount to more than $700 per man per day. (R. 317-319; J.A. 133). Of most 
interest, however, in that case was the comment that $100. 00 per day was 
the rate by which the appellant had compensated other counsel over this peri- 
od of time. Of course, the plaintiffs in Cunningham, et al. v. English, et al. 
paid no other counsel whose fee could be compared with that of appellees. In 
this action fees for both sides are being paid by the International Brother- 
hood of Teamsters. Judge Letts considered the amount paid by the Inter- 
national to its own counsel for the purpose of defending the action to be rele- 
vant in determining compensation for appellees. And, indeed, it is relevant 
for the record will indicate that counsel for the defense in Cunningham, et al. 
v. English, et al. was required to devote just as much time, just as much 
effort and just as much energy as was counsel for the plaintiffs. Two Dis- 
trict of Columbia law offices were specially retained by the International 
union as trial counsel in the case; a third St. Louis office was of assistance 
in the early stages when depositions were being taken. The total combined 
fees and expenses of these three offices were revealed to the court at the 
time of the hearing and amounted to $99, 218.05. (R. 320; J.A. 134). Need- 
less to say, this figure is dwarfed by the award below and a disparity is 


revealed which is uncalled for by any of the facts in this case. 





11 | 
Appellees, in briefs and memoranda filed in the District Court and in 


argument in that court (Tr. 312), made comment on increased taxes and 


overhead. Although this is concededly a factor which may be considered, 
United States v. 115, 128 Acres of Land, etc., 101 F.Supp. 796 (D.N. J. 
1951), it is well to bear in mind the admonition in Harris v. Ghicago Great 
Western Ry. Co., 197 F.2d 829 (7th Cir. 1952): 


"We think it not amiss to suggest, in passing, that we are 
not favorably impressed with the extreme liberality to themselves, 
as we have observed it in various reviews, which lawyers have too 
often been prone to demonstrate in applying for fees. We regret 
that the amounts requested too often bring to us the unwelcome 
aroma of the tactics of a pressure group, -- a category, in which 
the bar, with its traditions and ideals, should be too proud to allow 
itself to be included. In our present-day economy, with taxing 
power and inflation running rampant, hand in hand, temptation 
comes to some to try to get more and more with which to counter~ 
act these two ravenous factors of our present-day economic life, -- 
a course of conduct which, if permitted to thrive indefinitely, may 
ultimately destroy our very economic and political existence. It is 
no answer to the practical problem confronting each of us to say, 





as some seem to do, 'We should have extremely high Rs Seu 


because the tax collector takes most of it from us.' All of us bear 
heavy tax burdens; they are not the load of one or of a few/but of all. 
If our governmental representatives, our policy making bodies, 
deem it necessary to tax as we are taxed, in order to support and 
maintain our domestic and foreign commitments and to preserve 
our institutions, then, so long as that policy continues, it behooves 
each of us, in compliance with it, to accommodate our mode of 
life to its exigencies. To do so may mean giving up luxuries to 
which we have been accustomed and entail stricter and stricter 
economy in our every day lives. And the necessity of observing 
this standard of conduct is not limited to special groups; it is the 
obligation of all, unwelcome and distasteful though it may be. 

197 F.2d, at 835. | 


There are several other important factors which are to be considered 
in arriving at just compensation for counsel for the plaintiffs. One of these, 
and a very significant one, is the relative success of the action which they 
commenced, To determine the success or failure ofithe action it is neces- 
sary to do so within the framework of the various complaints filed by plain- 
tiffs' counsel. The original complaint sought to prevent the election of offi- 
cers for the International Brotherhood of Teamsters. Although! Judge Letts 


initially granted the relief sought, this Court found that he had gone beyond 
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the necessities of the situation and ruled that the election could go forward. 
Thus the principal prayer in the initial complaint was not granted. The 
amended complaint, filed after the election had been completed, sought to — 
void the election and to prevent the elected officers from taking office. 
That, too, failed for at the conclusion of the plaintiffs' case a Consent Or- 
der was entered by which all elected officers did assume office. (R. 336). 
True, a Board of Monitors was created and given certain limited powers to 
advise and make recommendations to the General Executive Board of the 
Union, but the officers were installed and have been functioning to this day 
as the duly elected officers of the International Brotherhood of Teamsters. 


Thus, it can scarcely be contended that this action was an unqualified suc- 


cess. Indeed, the plaintiffs were actually granted none of the specific relief 


for which they had prayed. 

Judge Letts’ ruling was in July of this year. (R. 549; J.A. 137), This 
Court now has the benefit of a "second look", anopportunity which Judge 
Letts did not have when he made the award in question. Only recently the 
Board of Monitors, with the active assistance of Mr. Schmidt, filed three 
separate petitions in the District Court seeking not only an interpretation 
of the Consent Order but a modification thereof. Two of the pleadings filed, 
if granted, would give the Board of Monitors substantially similar power to 
that which Mr. Schmidt in his original pleadings would have given to a Board 
of Receivers or a Board of Masters in Equity. They would give the Board 
powers not granted by the Consent Order. In its third pleading the Board of 
Monitors even raised a question concerning the initial validity of the whole 
Consent Order when they pointed out the possibility that it was an improperly 
compromised class action within the provisions of Rule 23 (c), Federal 
Rules of Civil Procedure. All of these circumstances hardly lend credance 
to a finding that the plaintiffs “won the case by means of the Consent Order, 


notwithstanding the fact that Mr. Schmidt has made such a claim. (R.201;J.A. 130). 
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The plaintiffs’ prayer to forestall the election was denied.| Their at- 
tempt to prevent the seating of the elected officers was likewise) denied. 

The officers were seated, they are functioning and a Board of Monitors has 


been given limited advisory power. These are hardly the indicia of a monu- 


mental victory which would justify the award of such a large fee and one so 


greatly in excess of that paid to counsel for the defense. 
It must always be recalled that the real defendant in the court below 

was not any officer of the Union but was, in law and in fact, the | International 
Brotherhood of Teamsters, an organization composed presently of over 
1,600, 000 persons. The charge for appellees’ compensation is against 
these individuals, for just as the Union exists to foster better wages, hours 
and conditions for them, the Union treasury exists only to aid in that regard. 
Since the fees are payable from a fund of this nature, the warning in Finn v. 


Childs Co., supra, becomes particularly appropriate: 





“We are not disposed to question the reasonableness of such fees 
by metropolitan practitioners for services of this kind when per- 
formed in the course of ordinary litigation. But in a reorganiza- 
tion proceeding, where the lawyers look for compensation to the 
debtor's estate which may belong, in equity, largely to others 
than those who have requested their services, they should have 
in mind the fact that the total aggregate of fees must bear some 
reasonable relation to the estate's value. Under these circum- 
stances they cannot always expect to be compensated at the same 
rate as in litigation of the usual kind. 181 F.2d, at 435. 
Although this language is particularly related to a reorganization proceeding, 
it is equally pertinent to the case at bar. It is no answer to this contention 
to say that this is a charge of only a few cents against each individual mem- 
ber (R. 427; J.A.67; Tr. 310) for there is no showing, nor has there ever 
been, that the plaintiffs actually did represent each and every member of 
this International Union. The experience since the Consent Order would in- 
dicate an answer wholly to the contrary for a vast majority of this Interna- 


tional Union is comprised of individuals who are satisfied that their union is 


providing for them the best wages, the shortest hours and the finest working 
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conditions of any International union in the country. They had no part in 


the Rank and File movement nor did they want any part. The fallacious 


reasoning that a fee of! $210, 000. 00 is a charge of only a few cents against 


each member would put a premium onthe size of the union attacked, not 
on the benefits resulting from the action. 

Labor Unions in general today are under a concentrated fire, far 
more serious than at any time since the depression. Some of this is de- 
served but much of it is not. In analogous instances, the courts have 
stepped in to provide a leavening influence. In Winkelman v. General Motors 
Corp., supra, the court specifically commented that, in stockholders deriv- 
ative actions, fees should be set so as to neither “encourage strike suits nor 
discourage real ones.” 48 F.Supp., at 506. Likewise, in Milwaukee Towne 
Corp. v. Loew's, Inc., 190 F.2d 561 (7th Cir. 1951), a civil anti-trust ac- 
tion, the court stated that the “possibility that anti-trust laws might develop 
into racketeering practice should not be enhanced by allowance of abnormal 
and unreasonable fees." 190 F.2d, at 570. In that case, the District Court 
had awarded a fee of $225, 000. 00 based upon 2388-3/4 hours. Disregard- 
ing three expert witnesses who had set reasonable compensation at $175, 000. 00- 
$260, 000.00, the appellate court characterized such a fee as “fabulous, 
ordered it reduced to $75, 000.00. The same danger noted in Winkelman and 
in Milwaukee Towne is now present in the labor picture. The Teamsters are 
not the only Union in which some dissatisfied members may be found. Future 
“-ank and file” suits ought not to be encouraged by awards substantially in 
excess of those actually earned. Such an award is the one herein attacked. 

During the course of the hearing of the several motions and petitions 
before Judge Letts, John Cunningham, the so-called "lead plaintiff" and former 
chairman of the "Rank and File Committee”, sought the removal of Mr. Schmidt 


as a Monitor on several grounds, one of which was that Mr. Schmidt had received 
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certain "contributions" toward the maintenance of the law suit and had not 
coursed them to the Committee. (R. 362-363; J..A.12-13). Cunningham 
specifically called the Court's attention to four such instances.. Mr. 
Schmidt, in his answering papers, denied that he had ever received the 
“contributions” described by Cunningham. (R. 469-495; J. A. 83-98). He 
took the stand as a witness and stated that three of the four instances men- 
tioned by Cunningham were loans to him personally (R. 197, 199, 204; J.A. 
127, 128, 131) and that the fourth was a legal fee which he had received for 
services rendered. (R. 191; J.A.125) He further denied that he had ever 
personally received money which was destined for the "Rank and File Com- 
mittee". (R. 203-204; J.A.131) Although Judge Letts, acting within the 
discretion given him by the Consent Order (R. 337), denied Cunningham's 


petition for removal, he made no specific ruling on the moneys in question 


since such a specific ruling was not necessary to the motion before him. 


As an aid to this Court, pertinent parts of the affidavits and testimony 
on this charge have been included as part of the joint appendix, (R. 362-375, 
469-517, 521-546; Tr. 16-61, 188-204; J. A. 12-13, 83-100, 102-113, 117- 
132). 
Appellant is well aware of the substantial burden which faces him in 
this Court. The amount set by the trial court as a just and reasonable fee 
is largely within the discretion of the trial judge and will not be modified 
absent a strong showing of a patent injustice flowing from a grossly excessive 
or clearly inadequate award. Monaghan v. Hill, 140 F.2d 31 (9th Cir. 1944); 
Dumas v. King, 157 F.2d 463 (8th Cir. 1946). However, both the trial and 
the appellate courts are regarded as experts on the value of legal services, 
M'Dougal v. Black Panther Oil &Gas Co., 277 Fed. 701 (8th Cir. 1921), 


and this court, upon a determination that a grossly excessive fee was award- 


ed, may either fix a proper fee itself, United States v. Equitable Trust Co., 
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283 U.S. 738 (1931), or remand the award for further consideration. Mona- 
ghan v. Hull, supra. 

In summary, therefore, appellant would urge that this is not the type 
of case in which monumental fees ever have been or ever should be awarded. 
Appellees devoted to this case only a part of their time (a large part for Mr. 
Schmidt, perhaps, but still not his full time) over the relatively short period 
of six or seven months, Their cause was not successful for they sought to 
prevent an election and when that failed they sought to prevent the installation 
of the officers who had been elected. As previously noted these officers have 
been serving since January 31, 1958, in the posts to which the Convention 


delegates elected them. The charge they seek to justify is wholly dispro- 


portionate to the amount paid to counsel for the defense, counsel who employed 


an equal number of assistants and associates and whose efforts required an 
almost equal amount of time, diligence and energy. The charge they seek to 
make against the Union treasury is in essence a charge against a fund which 
is used, as it should be used, to promote greater benefits for the members of 
this Union, the overwhelming majority of whom did not join in the "Rankand 
File Committee’ or assist it in any way. Finally, this Court should be very 
careful to place a checkrein upon the possibility of spurious “rank and file” 
suits in the future. The District of Columbia is the national headquarters 
of a great many national and international unions. Many such suits, if filed, 
would in all likelihood be filed in our District Court. This Court, then, has 
an interest in seeing that such spurious actions in the future are not encour- 
aged by the award of extraordinary counsel fees. 
CONCLUSION 
For the foregoing reasons appellant respectfully submits that the 


award by Judge Letts should be set aside as grossly excessive, and that 
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this Court should set the proper and reasonable amount of compensation 


for Dodd, Schmidt and Blumenfeld. 


EDWARD BENNETT WILLIAMS 
RAYMOND W. BERGAN | 

1000 HILL BUILDING 
WASHINGTON 6, D. C. 
ATTORNEYS FOR APPELLANT 
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JOINT APPENDIX 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 14, 733 


INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN | 
AND HELPERS OF AMERICA 

Appellant, 


Ve. 
THOMAS J. DODD, ESQUIRE 
M. JOSEPH BLUMENFELD, ESQUIRE 
GODFREY P. SCHMIDT, ESQUIRE 


COUNSEL FOR PLAINTIFFS 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA | 


DOCKET ENTRIES 


CUNNINGHAM, ET AL. v. ENGLISH, .ET AL. 
(Civil Action No. 2361-57) 


1958 Jan. 31 Consent order dissolving preliminary injunc- | 





tion entered 10-23-57 and appointing Godfrey 
P. Schmidt, L. N. D. Wells, Jr. and Judge 
Nathan Cayton to serve as a Board of Monitors 
for the International Brotherhood of Teamsters, 
etc. & naming Judge Nathan Cayton as Chair- 
man of said board. (See Order for details) (N) Letts, J. 

1958 Feb. 3 Motion of pltfs. for order pursuant to para~ 
graph 14 of Consent Decree entered 1-31-58; 
c/m 2-3-58; M, C. 2-3-58 

1958 Feb. 13 Amendment of pltfs. to motion for order 
pursuant to paragraph 14 of consent decree 


of 1-31-58; c/m 2-13-58 








1958 Jul 16 
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Petition of John Cunningham for removal 
of Godfrey P. Schmidt as Monitor; c/m 
4-28-58; M.C. 
Affidavit of Godfrey P. Schmidt for allow- 
ance of compensation for services; m/c 
Statement of counsel in aid of motion for 
order pursuant to para. 14 of consent 
order of 1-28-58; c/m 5-9-58 
Affidavit of Godfrey P. Schmidt; 
c/mailing 
Memorandum of P & A of deft. in oppo- 
sition to several motions of pltfs. & 
pitfs. counsel for fees; c/m 
Stipulation of Godfrey P. Schmidt, 
Thomas J. Dodd &M. Joseph Blumenfeld 
in re fees and expenses 
Affidavit of John Cunningham; exhibits 
Order dismissing Petition of John 
Cunningham 
Memorandum re consent decree and 
stipulation making award for professional 
services of claimants, Godfrey P. Schmidt, 
Thoras J. Dodd and M. Joseph Blumenfeld 


in amount of $210, 000. 00 (Order to be pre- 


sented) ; (N) Letts, J. 
Order granting counsel fee in sum of 


$210, 000. 00 to Godfrey P. Schmidt, 


Thomas J. Dodd & M. Joseph Blumenfeld (N) Letts, J. 
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Notice of Appeal of deft. #13; deposit 
by Edward Bennett Williams, $5.00. Cy 
mailed to Bartley C. Crum, Thomas J. 
Dodd & M. Joseph Blumenfeld 
Order permitting cash in lieu of cost 
bond Youngdahl, J. (N) 
Designation of Record on Appeal; c/m 
9-2-58 filed 
Statement of Points; c/m 9-2-58 filed 
Order directing Clerk to accept super- 
sedeas bond notwithstanding that Notice 
of Appeal has already been filed : 
Supersedeas undertaking in the sum of 
$220, 000. 00 with United Pacific Insur- 
ance Company as surety; approved 
Counter-Designation of Record; c/m 
9-10-58 
Order extending time to file record on 
appeal to 10-7-58 
Order extending time to file record on 


appeal to Oct 21, 1958 


Order transmitting original papers as 


record on appeal insofar as possible 
Original record on Appeal delivered; 
deposit by Edward Bennett Williams, 
$8. 00 








336 [Filed January 31, 1958] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


(Civil Division) 


JOHN CUNNINGHAM, ET AL. 
Plaintiffs 


v. : Civil Action No. 2361-57 


JOHN F. ENGLISH, ET AL. 
Defendants : 


CONSENT ORDER 
x *« *« * * * *€ *& & 

341 14. The International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America shall pay the fees of counsel for 
the plaintiffs and expenses incurred by thoge in the prosecution of this 
action, such fees and expenses to be determined by this Court. 


* * * * * * *€ & * 


342 [Filed February 3, 1958] 
MOTION FOR ORDER PURSUANT TO 
PARAGRAPH 14 OF CONSENT DECREE 
ENTERED JANUARY 31, 1958 
WHEREAS, Paragraph 14 of the consent decree heretofore entered 
in this case provides: 

"The International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America shall pay the fees of 
counsel for the plaintiffs and expenses incurred by those in the 
prosecution of this action, such fees and expenses to be deter- 
mined by this Court. 

WHEREAS, the nature and intent of the legal services performed by 
the undersigned counsel were in large measure evident to the court in the 


proceedings conducted before it, as follows: 


1, Preparation and draft of complaint. 





5 
Draft and execution of affidavits. 
Application for order to show cause. 
4. Appearance in court re order to show cause. 
5. Research and preparation of points and authorities re 
of action. 
°6. Research and preparation of memorandum re adequacy of service. 


Research and preparation of memorandum re jurisdiction of 


Hearing on preliminary injunction, September 27, 1957-Septem- 

ber 28, 1957.. 

9. Draft of findings of fact and conclusions of law. 

10. Preparation of orders. 

11. Preparation and filing of amended complaint. 

12. Preparation of and application for order to show cause and tem- 
porary restraining order. 

13. Arguments before Judge Letts and Judge Sirica on motions to 
calendar. 

14. Analysis of documents and preparation of memorandum of analysis. 

15. Argument before the United States District Court on preliminary 
injunction, October 21, 1957-October 23, 1957. 

16. Preparation and submission of findings of fact and conclusions of 
law. 

17, Hearing before Judge Letts re docketing of case. 

18. Preparation and filing of motion for the production of documents 
under Rule 34. 


19. Preparation and submission of memorandum of points and author- 


ities in connection therewith. 


aN. 
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20. Argument of motion for order of production of documents, 
November 15, 1957. 

21. Preparation for trial including research, conferences and inter- 
views with witnesses as more fully set forth hereinafter. 

22. Issuing subpoenas. 

23. Examination of documents produced in accordance with order. 

In addition, counsel engaged in the following proceedings in the Appel- 
late Courts. 

25. Argument before the Court of Appeals for the District of Colum- 
bia, September 28, 1957. 

26. Draft and presentation of petition to United States Supreme Court, 
September 30, 1957. 

27. Draft and presentation of supplemental brief to the United States 
Supreme Court, October 1, 1957. 

344 28. Preparation of answering brief to defendant's application for 

stay of injunction. 

29. Argument before the United States Court of Appeals for the 
District of Columbia, October 31, 1957. 

30. Attendance and examination of witnesses at deposition hearings. 


31. Throughout all stages of the proceedings, all counsel employed 


the aid and assistance of several of their respective partners, associates, 


and employees. 

32. The issues of law involved in all stages of the proceedings were 
multifarious, complex and unusual, requiring careful, thorough and ex- 
haustive research in many fields of law. 

33. The notorious difficulties of proof present in any election fraud 
case were greatly intensified in this case. In the first place, the happen- 


ings upon which this case was based came to the knowledge of the plaintiffs 
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only a very short time before the action was commenced. In fact, subse- 
quent acts of the defendants were incorporated in amendments which were 
added later. Secondly, these happenings occurred at different times and 

in widely separated places throughout the country, and not in the presence 
of the plaintiffs. 
34. The speed with which all proceedings were carried forward and 
the short time available to prepare for trial of this case, based on numer- 
ous and complicated allegations of fact, made it necessary for |counsel to 
devote many hours of exclusive attention, every day, before and after court 
sessions, on days the court was not in session, and during all recesses, to 
the task of investigating and preparing the case. 
345 Several separate and diverse investigations were initiated, directed 
and participated in by counsel. Counsel were required to obtain permission 
to examine, and to evaluate many documents and writings. 


35. Proof of the issues of fact required skillful and detailed pre- 


sentation of many classes of evidence through documents, writings, affi- 


davits, depositions and oral testimony. 
36, The responsibility resting upon counsel is not light/in any case. 
In this case counsel for the plaintiffs, in addition to their eee conetbiity of 
protecting the rights of the thirteen named plaintiffs, were also keenly 
aware of the heavy responsibility upon them to protect the rights of other 
persons who were members of the class, but not made parties. There are 
some 1, 500, 000 rank and file members of the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of America segre- 
gated into separate groups with separate problems and scattered in differ- 
ent geographical areas throughout the United States and Canada. 
Apart from seeking the right to have the election of officers at the 


convention set aside on the grounds of fraud and illegality, the case, as 








8 
prepared and presented, also sought to lay a foundation for any appropriate 
remedy within the power of the court to prevent any repetition of such fraud 
and illegality at a new election. 

37. The decree consented to by the defendants in this case, in the 
opinion of counsel, represents an exceedingly full measure of civil remedy 
and relief available to the plaintiffs in this court and in this proceeding. 

It has secured to the rank and file members of the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America under the continuing protection of this court the ensured protection 

346 and enforcement of the democratic rights guaranteed to them under 
their constitution. 

It has initiated a continuing and speedy program to restore self- 


government to the many members of all the Teamster locals. 


It has provided for the establishment and maintenance of high stand- 


ards for the handling, management and control of all their funds and prop- 
erty under the continuing right of surveillance by this court, thus protect- 
ing the financial interest of the members. 

It has imposed upon the officers and leaders of the International 
Brotherhood. of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America the duty of complying with ethical practices within the realm of 
their activities and duties which affect the financial interest and welfare of 
the plaintiffs. 

It has provided for an orderly continuation of the regular and impor- 
tant business and affairs not only of the defendant, but to those many re- 
lated production, manufacturing, service and other business enterprises 
of the nation whose activities depend upon that large element of the trans- 
portation industry affected by the trucking industry and to the public at 


large. 
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The decree provides for a definite cooling-off period, under protec- 
tive controls and a monitorship under the aegis of this court in order to 
give the rank and file members time to understand and develop the full 
opportunity to exercise their full democratic rights before a new convention, 
and election of officers may be held. 


38. The terms and provisions of said decree were obtained through 


involved and lengthy negotiations carefully and painstakingly conducted by 


counsel. Apart from the many other favorable and beneficial results which 
it has procured for the membership at large of the defendants, jit has re- 
sulted in a continuing substantial financial benefit to each and every one of 

the defendant International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America component membership of some 
1,500,000 persons. The defendant International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America and its directly affili- 
ated subordinate bodies own funds and property in excess of $400, 000, 000 
and its subordinate bodies have a composite income of some $75, 000, 000 
to $90, 000, 000 annually. 

39. The undersigned counsel to the date hereof have received no fees 
from the plaintiffs or anyone else. 

NOW THEREFORE, the undersigned associated as counsel, respect- 
fully request the court to take into account the nature and extent of the 
services performed by such counsel, the results obtained by their services 
and efforts, and the financial position of the defendant International Broth- 
erhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America 
as set forth above, and respectfully move that this court determine the 
reasonable fees for such counsel pursuant to said decree and issue an order 
that the defendant International Brotherhood of Teamsters, Chauffeurs, 


Warehousemen and Helpers of America pay the fee so determined. 
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WHEREAS, the aforementioned decree also provides for the payment 
by defendant International Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America of the expenses incurred by those in the 
prosecution of this action, and, 
WHEREAS, the full and complete compilation of such expenses have 
not yet been fully and completely determined, 
NOW THEREFORE, the plaintiffs move the court for permission to 
submit such expenses to the defendant International Brotherhood of Team- 
348 sters, Chauffeurs, Warehousemen and Helpers of America subject 
to its approval, for payment from time to time as submitted, subject how- 
ever to the right to further petition this court for an order in the event and 
to the extent that the defendant International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America does not approve or 
pay such expenses. 
Respectfully submitted, 
/s/ Thomas J. Dodd 


omas J. 


/s/ M. J. Blumenfeld 
Sis umenfe 


/s/ Godfrey P. Schmidt 

Godfrey Pp. Schniat 

Counsel for Plaintiffs 
CERTIFICATE OF SERVICE 


I certify that a true copy of the aforegoing Motion for Order Pursuant 


to Paragraph 14 of Consent Decree was mailed, postage prepaid, this 3rd 





11 
day of February 1958 to Edward Bennett Williams, Esq., 1000 Hill Build- 
ing, N. W., Washington, D. C. attorney for the defendants. 

/s/ Sheldon Z. Kaplan 


DODD, KAPLAN, SCHMIDT 
349 [Filed February 13, 1958] 


AMENDMENT TO MOTION FOR ORDER PURSUANT 
TO PARAGRAPH 14 OF CONSENT DECREE 


ENTERED JANUARY 31, 1958 HERETOFORE FILED 


The above captioned motion is hereby amended by substituting in lieu 
and instead of the first paragraph of the prayer for relief immediately fol- 
lowing Paragraph 39 on page 6 of said motion, the following: 

NOW THEREFORE, the undersigned associated as counsel, respect- 
fully request the court to take into account the nature and extent of the 
services performed by such counsel, the results obtained by their services 
and efforts, and the financial position of the defendant International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and Helpers of America as 
set forth above, and respectfully move that this court determine the rea- 
sonable fees for such counsel to be $350, 000. 00 and issue an order that 
the defendant International Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America pay the fee so determined, pursuant to 
the decree of this court entered on January 31, 1958. 

Respectfully submitted, 
/s/ Thomas J. Dodd 


omas J. ° 


/s/ M. J. Blumenfeld 
arma fs. umenfe 


/s/ Godfrey P. Schmidt 
Godfrey P. Schntat 
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CERTIFICATE OF SERVICE 
I certify that a true copy of the aforegoing Amendment to Motion For 
Order Pursuant To Paragraph 14 Of Consent Decree Entered January 31, 
1958 Heretofore Filed was mailed, postage prepaid, this 13 day of February, 


1958 to Edward Bennett Williams, Esq., 1000 Hill Building, N. W., Wash- 


ington, D. C., attorney for the defendants. 


/s/ Godfrey P. Schmidt 
Godfrey P. Schmidt 


351 [Filed April 28, 1958] 


PETITION OF JOHN CUNNINGHAM FOR REMOVAL 
———"OF GODFREY P. SCHMIDT AS MONITOR = 


re 


* *x*«* * * *€ & * * 
Vv 


CAUSES FOR REMOVAL OF 
GODFREY P. SCHMIDT AS MONI 


A. Failure to account for contributions. 

As stated before, plaintiffs have received substantial contributions 
during the pendency of the above action. Stimulated by personal appeals, 
newspaper editorials, and public requests by radio commentators, funds 
from various sources, and in different amounts, have been sent directly 
to the plaintiffs and to the office of GODFREY P. SCHMIDT. Petitioner, 
upon information, believes that the following funds were received by 
GODFREY P. SCHMIDT on behalf of the plaintiffs prior to the date of his 


employment as Monitor: 
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John & Barbara Newington, Greenwich, Conn. 


($7, 500. 00) approximately. 


James Lukens, President Teamsters Counsel, 
Cincinnatti, Ohio, $1, 000. 00. 


Mr. McEvelerley, on behalf of Dairymens League 
and Carnation Stock Farm, $5, 000. 00. 


Law firm of Cravath, Swaine & Moore, on behalf 
of a client, $5, 000.00. 


In addition, Mr. Schmidt has received approximately $4, 700.00 from 


the Rank and File Committee. 
Petitioner had no knowledge of the funds described in the above items 
1, 2, 3 and 4, prior to the signing of the Consent Order. Having been sub- 
sequently informed about these items, petitioner on a number of occasions 
requested Mr. Schmidt to explain the circumstances under which the items 
had been received. Mr. Schmidt admitted to petitioner that he! had received 
the funds (Items 1, 2, 3 and 4) but that they had been given to him as 
"personal loans". 
Petitioner thereafter made requests of Mr. Schmidt on numerous oc~ 
casions to render an accounting of all monies received by him,) directly or 
indirectly, in this matter but he has to date refused or neglected to furnish 


such an accounting. 


x * * * * * & * * 
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AFFIDAVIT OF GODFREY P. SCHMIDT FOR 
ALLOWANCE OF COMPANESATION FOR SERVICES 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK Ea 

GODFREY P. SCHMIDT, being duly sworn, deposes and says: 

I am one of the attorneys for the plaintiffs herein. I was the attor- 
ney originally retained by plaintiffs and, as will hereinafter more fully 
appear, upon my recommendation other attorneys became associated with 
me in the matter as attorneys for plaintiffs. 

I am duly admitted to practice law in the State of New York and the 
District of Columbia. | 


I, 


Nature of the Instant Application 


Heretofore, and'in February, 1958, a motion signed by Thomas J. 
Dodd, Esq., M. J. Blumenfeld, Esq., and myself, as “counsel for plain- 
tiffs, " was made pursuant to paragraph 14 of the Consent Decree entered 
herein on January 31, | 1958, requesting this Court to fix the reasonable 
fees of counsel, and directing that defendant, International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of America, pay the 
fee so determined. By subsequent amendment to the motion, a request 
was made, pursuant to instructions from the Court that we initially evalu- 


ate our fees, in accordance with our own judgment, that this Court deter- 


mine the reasonable fees of counsel to be in the sum of $350. 000. 
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Pursuant to the Court's instructions, the aforesaid counsel for plain- 
tiffs, namely, Messrs. Dodd and Blumenfeld and myself, negotiated with 
counsel for defendants in an effort to reach agreement both upon total fees 


and expenses incurred. But such negotiations were unavailing. 


It was moreover contemplated that counsel for plaintiffs would reach 


agreement amongst themselves as to division of such total fees as this 
Court might fix and allow. I particularly desired such agreement since it 
would enable us to proceed upon a joint application and serve to|make the 
task of this Court less burdensome, and I extended myself, accordingly, 
in negotiations with my co-counsel, making proposals which indicated my 
willingness to accept, by agreement, a percentage of fees considerably 
less than I believed I should receive, in the light of my retention by plain- 
tiffs, the fact that my co-counsel had come into the matter on my recom~- 
mendation, and more particularly on the basis of effort, time devoted, 
over-all direction and participation, and contribution to the results achieved. 
It was not possible, however, to reach agreement. | 
I should make clear that I have no criticism of my co-counsel and 
trust that they have none of me for the failure to reach agreement, and re- 
gret only that such failure will require that this Court pass upon the appli- 
cation of each counsel for plaintiff independently and determine |the fees to 
which each is entitled for the services respectively rendered. | 
The instant application, accordingly, may be regarded as one part 
of a supplement and amendment to the application originally filed as afore- 
said. It is intended to present, primarily, a recital of the services ren- 
dered by me and my partners and associates in my New York firm of 
Schmidt & Tetreault. 
378 In this connection it would appear necessary to indicate the relations 


between counsel for plaintiffs, particularly since reference to the firm of 
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"Dodd, Kaplan & Schmidt" as attorneys for plaintiffs in papers before the 
Court may give rise to confusion. 

Messrs. Dodd and Blumenfeld are associated in the firm of Pelgrift, 
Dodd, Blumenfeld & Nair, with offices at 24 Lewis Street, Hartford, Con- 
necticut. 

As stated, I am a member of the firm of Schmidt & Tetreault, with 
offices at 12 East 4lst Street, New York, New York. 

The so-called firm of "Dodd, Kaplan & Schmidt, " which has a Wash- 
ington, D. C., address, is one--at least so far as my relationship with it 
is concerned--in name only. It was formed some months prior to my re- 
tention--in New York--by the plaintiffs herein. Its formation involved no 
specific arrangements with respect to fees. The office has been maintained 
by Mr. Kaplan without any obligation on my part to contribute to its up- 
keep. The names of Mr. Dodd and myself were added to provide each of 
us with a Washington,' D. C., association, and in contemplation that mat- 
ters he or I had that might require attention in Washington would be brought 
into the "firm” and fees would be shared on an equitable basis which would 
give recognition to the origin of the business and the extent of services, if 
any, rendered by others. By way of example, I have not been called upon 
to render any services in any matter brought into the Washington, D. C., 
“firm" by either Mr. Dodd or Mr. Kaplan, and I have received no remu- 
neration therefrom. 

I did, as will appear, enlist the services of Mr. Dodd, and with him 
used the Washington office, and the services of Mr. Kaplan; and Mr. Dodd, 
in turn, enlisted the services of associates in his Connecticut firm. No 
agreement was made with respect to division of fees, although, as indi- 


379 cated, counsel in the course of recent negotiations between them 


made a variety of proposals to one another. Mr. Kaplan did not participate 
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in these negotiations, but my understanding has been that Mr. Dodd was 
negotiating for himself and Mr. Kaplan, since his relationship |to Mr. 
Kaplan is far closer than mine. 

Accordingly, I contemplate that a number of independent applications 
will be made to the Court: 


1. The instant application embracing services rendered by myself, 


my firm of Schmidt & Tetreault of New York, and my associates in that 


firm. 
2. An application by Messrs. Dodd and Blumenfeld embracing the 
services rendered by them, their firm of Pelgrift, Dodd, Blumenfeld & 
Nair, and their associates in that firm. I contemplate that Mr. Kaplan 
will join in the application of Messrs. Dodd and Blumenfeld ---+ but if he 
makes an independent application it may be dealt with as such. 
In addition, I contemplate that two further independent applications 
for fees will be made to the Court, one by Joseph J. LoBrutto, Esq., and 
one by Peter Hoguet, Esq., both of New York. 
3. Mr. LoBrutto is an attorney who maintains his offices in my New 
York suite, but I have no arrangements with him with respect to sharing 
fees in this matter. He is an independent practitioner who was retained 
by plaintiffs and the committee of rank-and-file members of the Teamsters 
Union which spearheaded this action, in connection with various matters 
which related directly or indirectly to this action, as more fully detailed 
in his own application. 
4. Mr. Hoguet is a New York attorney who is normally engaged in 
an occupation unconnected with law, whose interest and sympathies have 
380 been with the rank-and-file membership of the Teamsters Union and 
particularly with the plaintiffs in connection with the Degen of this ac- 


tion, and who had therefore made available the results of an investigation 
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which he had conducted some years before and which were useful in this 
suit, and who lent his aid in other particulars which he will doubtless de- 
tail in his independent application to the Court. 

Inasmuch as the instant application is for an allowance to myself to 
embrace the services rendered by myself, my New York firm and the em- 
ployees thereof, it will contain primarily a recital of the services rendered 
by us. Incidental reference, where it serves to make the context more 
clear, is made to other counsel for plaintiffs. It is contemplated that their 
respective independent applications will contain a more detailed recital of 


the services they rendered. 
Il. 
Circumstances of My Retention by the Plaintiffs 
In the latter part of June, 1957, John Cunningham, one of the plain- 
tiffs herein, and Pat Kennedy, phoned me at my New York office for an 
appointment. I had known them and a number of the other plaintiffs herein 


for some years because of my connection with an earlier case entitled 


“Lacey v. O'Rourke, "| in the United States District Court for the Southern 


District of New York (Civil Action No. 108-90/1956), and, as will appear, 
my retention herein stemmed from that earlier case. In that case I had 
successfully represented Mr. Martin T. Lacey, the plaintiff therein, in 
setting aside what we established to be a rigged election in Joint Council 
16 of the International Brotherhood of Teamsters in New York City, over 
the active opposition of individuals who included some of the defendants 
herein, and a faction of Teamster officials in New York City working in 
concert with them. I had been actively aided in that suit by Messrs. John 
381 Cunningham, Frank Kennedy, Joseph Molloy, John McManus and 
Harold Will (who subsequently became plaintiffs herein), as well as by Mr. 
Pat Kennedy who helped me significantly in a variety of ways as an inves- 


tigator. 
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Pursuant to the appointment made in the latter part of June, 1957, 


as aforesaid, Mr. Cunningham, Mr. Pat Kennedy and Mr. Chet Decker 


visited me in my office. Mr. Cunningham was then a member in good 
standing of Local 584 from which Mr. Pat Kennedy had been, as he advised 
me, wrongfully expelled; Mr. Decker was a member in good standing of 
Teamster Local 770. They spoke of what they believed to be widespread 
intra-union corruption, dictatorship, maladministration, and irresponsible 
and even criminal stewardship of Teamster locals throughout the country, 
predicated upon their personal experiences, the revelations of the Lacey 
case, of the McClellan committee of the United States Senate and the ear- 
lier Clare Hoffman committee of the United States House of Representa- 
tives, of the New York State Crime Commission, and of the Citizens Wa- 
terfront Committee, of which I had served as chairman. We spoke of 
press reports with relation to such public prosecutors as District Attorney 
William Hogan, and of some of the criminal prosecutions instituted by him, 
indicating infiltration of gangsters and racketeers into controlling positions 
in some Teamster locals in New York City, and of other press stories of 
Teamster official corruption in this and other parts of the country. 
Messrs, Cunningham, Decker and Kennedy sought my advice as to 
whether rank-and-file members of Teamster locals had any legal rights 
and remedies with respect to these matters, and they told me they had 
come to me in this connection because of my previous work in the Lacey 
case, and because they were persuaded, by reason of my work/as counsel 
for Francis Cardinal Spellman and The Trustees of St. Patrick's Cathedral 
in the City of New York, that I could be trusted, from the point of view both 
of competence and integrity, to serve them in the unusual case) which they 


had come to my office to discuss and request me to accept. 
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The Miami Beach Convention of the International Teamster organiza- 
tion was then imminent, and they felt it would result in a rigged election of 
Mr. James R. Hoffa and of officials subject to his domination and control. 
They were convinced that a majority of the delegates who were expected to 
attent the Convention had been handpicked by the ruling officialdom of the 
International Organization and would be subservient to its will rather than 
represent the members of the Union. They outlined, in substance, a de- 
pressing picture of rank-and-file suppression by Teamster officials, and — 
they pointed out that the situation called for immediate action. 

I advised them that if proof could be gathered that significant num- 
bers of delegates to the forthcoming 17th Convention of the International 
Organization had not been properly selected or elected in accordance with 
the constitution of the International Organization, a basis would be presented 
for enjoining the proposed election, or were it to be held, causing it to be 
nullified. 

The conference lasted approximately two hours and ended with our 
mutual engagements to conduct further factual and legal research. 

From then to now, I can state without exaggeration that I have devoted 
on the average at least ninety per cent of my waking hours to the instant 
suit and matters relating thereto. During that entire time, except for Sat- © 
urdays and Sundays, my normal work-day comprised twelve to fifteen hours, 
at least nine-tenths of which were devoted to the instant case. On Saturdays 
and Sundays I was accustomed to devote four and often as much as eight 
hours per day to one or another aspect of this case. 

IIil. 


Recital of Services Rendered 


i Preliminary research and drafting of complaint: 


After the meeting with Decker, Kennedy and Cunningham, -as described 
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above, I and my associates in my office threw ourselves into the job of 
legal and factual investigation and research. My first recourse was to 
every important casebook on the subject of labor law published in the 
United States. These included Labor Law Cases and Materials by Robert 


E. Mathews; Cases on Labor Law by James M. Landis; Cases on Labor 


Law by Archibald Cox; Cases on Labor Relations by Schulman and Cham- 


berlain; Cases on Labor Law by Milton Handler; Cases on Labor Law by 
Landis and Manoff; Labor Law Cases, Materials and Comments by Greg- 
ory and Katz; Labor Law Cases and Materials by Russell A. Smith; Cases 
and Statutes on Labor Law by Walter H. E. Jaeger; Labor Cases and Ma- 
terials by Raushenbush and Stein; Cases on Labor Law by Alexander Hamil- 
ton Frey; Cases on Labor Law by Francis Bowes Sayre; A Treatise on La- 
bor Law by Morris D. Forkosch; History of Labor in the United States by 
Commons, Saposs, Sumner, Andrews, et al.; Labor in Modern Industrial 
Society by Ware, etc. Thereafter I turned to the pages of the Labor Rela- 
tions Reference Manual, in 39 volumes, published by the Bureau of National 
Affairs, and also to various appraisals of the current labor situation as 
made by accepted authorities. 
After a preliminary but incomplete research into the law, I began 
drafting the complaint. I soon found that drafting the complaint required 
familiarity with the minutes of Congressional investigations on this sub- 
ject, and those of the New York State Crime Commission. The complaint 
herein went through five or six drafts prior to printing. 
384 All during this time I was in constant contract with the three original 
spokesmen for the plaintiffs (and later all of the plaintiffs). These three 
had first stated that there were approximately 200 Teamster members from 
various Locals in New York City who wanted to become plaintiffs in the ac- 


tion. I deprecated such a large number of plaintiffs and suggested that the 
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number be limited to no more than ten or fifteen. They ultimately brought 
to my office the individuals who subsequently became the plaintiffs in this 
action. 
2. Mr. Dodd's association as counsel: 

My research into cases on federal courts and federal jurisdiction 
had indicated to me the advisability of commencing in Washington, D. C., 
the action which had thus been brought to me in New York City. 


Some two or three months prior to the initiation of this action, I had 


joined with Mr. Dodd in the Washington, D. C., firm which became "Dodd, 


Kaplan & Schmidt, " under the circumstances already related. 

Since I desired local Washington, D. C., representation, it was 
natural that I should, with plaintiffs’ consent, enlist Mr. Dodd in the plain- 
tiffs' cause. He agreed to lend his aid, and I accordingly turned over to 
him the last and next to last drafts of the complaint I had prepared, and be- 
fore it was printed I conferred with him and his associates on several oc- 
casions, chiefly in Hartford, Connecticut, but in New York City, as well. 
3. Other preliminary work: 

I also discussed the case, for the purpose of eliciting suggestions, 
with persons whose judgment and experience in this field I respected. They 
included the Rev. William Smith, S. J., a labor priest, Jacques Maritain, 
the well-known philosopher, and Robert N. Rose, a friend of long standing 
and then associated with me in the practice of the law. 

Moreover, during the period of the drafting of the complaint and 
afterwards, I read such books as Crime on the Waterfront by MacDonald; 
The Labor Policy of a Free Society by Sylvester Petro; The Challenge of 
Industrial Relations by Sumner Slichter; Labor Union Monopoly by Donald 
Richberg, and similar works, including articles on the labor situation in 


the CCH "Labor Law Journal, " law reviews, "Human Events, " “The National 
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Review, " "The New York Times, " the "New York Herald-Tribune" and 


other newspapers. I especially studied Roscoe Pound's booklet entitled 


Legal Immunities of Labor Unions. 


4. The Restraining Order: 
On or about September 18, 1957, I appeared in Washington in com- 


pany with Mr. Dodd and other associates in the case. We eventually con- 

ferred, in Chambers, with Judge Letts. 
For about an hour I personally made the initial presentation to Judge 

Letts, seeking, in the alternative, either a temporary restraining order 


or an order to show cause why a temporary restraining order should not 


issue. The basic difficulty at that initial stage of the case wag the problem 


of exhaustion of intra-union remedies. I explained, and subsequently by 
reference to cases and authorities demonstrated, the distinction between 
the doctrines of exhaustion of remedies as applicable to governmental ad- 
ministrative law and as applicable to the law of private organizations. 
Pursuant to certain helpful suggestions initially made by Judge Letts, we 
returned to our Washington office for the purpose of making certain modi- 
fications in our papers. 
On September 19, 1957, we returned to the Court and filed our ap- 
pearance together with the summons and complaint, including Exhibits A 
and B annexed to the complaint. In view of the importance of the case and 
in view of the unprecedented nature of the remedy sought by plaintiffs, 
386 Judge Letts suggested that I make my ex parte application for an or- 
der to show cause why a temporary restraining order should not issue in 
open court and upon the court record. | 
Accordingly, on September 20, 1957, we filed fifty-three supporting 
affidavits (which I had prepared and arranged for submission; other coun- 


sel did not aid therein), and I made argument in open court before Judge 
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Letts on behalf of my motion for a temporary restraining order and a pre- 
liminary injunction. In that connection, we filed not only the fifty-three 
affidavits but all of my motion papers, including an affidavit by the plain- 
tiffs, an affidavit signed by me (which I had prepared without aid of other 
counsel), including Exhibits I, II, III, IV and 1V-a, as well as copies of 
the summons and complaint and a rule to show cause returnable September 
27, 1957, After the Court signed our rule to show cause, we visited the 
Clerk's office and made arrangements for the service of the summons, 
complaint and moving papers by the Marshal's office. 

On September 23, 1957, we caused further copies of the summons, 
complaint and moving papers to be issued to the Marshal's office in readi- 
ness for service upon defendants Joseph Diviny and Harry Tevis, as is 
indicated in the photostatic copy of the Civil Docket of the United States 
District Court for the District of Columbia, which is hereto annexed, 
marked Exhibit A to form part of this affidavit. 

On September 27, 1957, which was the return day for the rule to 
show cause which had been filed on September 20th, defendant, the Inter- 
national Brotherhood of Teamsters, moved to quash service of process 
by Messrs. Martin F. O'Donoghue, Thomas X. Dunn, Patrick C. O'Don- 
oghue, Girard Treanor and Edward Davis, whose motion papers were 


filed on that day. The first oral argument made that day concerned de- 


fendants' motion to quash the service of process and to dismiss the com- 


387 plaint. For the plaintiffs it was made by Mr. Dodd (who consulted with 
me in connection therewith) in accordance with a plan of division of court 
work approved by me. (I had originally prepared to argue the motion my- 
self.) Attorneys for the International Organization also filed, on Septem- 
ber 27, 1957, affidavits in response to the order to show cause and in sup- 
port of the motion to dismiss and numerous affidavits in response to the 


rule to show cause. 
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I prepared and filed on that day a supplemental affidavit, a Memo- 
randum of Points and Authorities based upon my lengthy research into the 
problem up to that date, the affidavit of John Cunningham and \eighty-seven 
further affidavits supporting the plaintiffs’ central contention that the dele- 
gates to the 17th Convention of the International Organization had not been 


selected or elected pursuant to the constitution of the International Broth- 


erhood of Teamsters. 


Although I, too, had researched the problems (using Moore's volumes 


and Federal Courts, Cases and Materials, by McCormick and Chadbourn, 
and The Federal Courts and the Federal System by Hart and Wechsler), Mr. 
Dodd had prepared and filed on that day a memorandum on behalf of plain- 
tiffs supporting the sufficiency of the service of process made| upon the 
International Organization, and a memorandum on the subject/of federal 
court jurisdiction. As aforesaid, Mr. Dodd argued the issues raised by 
these two memoranda, 
I argued for approximately an hour and a half the issues raised by 
the complaint and the supporting affidavits. Judge Letts denied the motion 
to quash the service and to dismiss the complaint, granted the motion for 
preliminary injunction, and required the plaintiffs to prepare findings of 
fact and conclusions of law upon the basis of which the order for prelimi- 
nary injunction would issue. 
In other words, the argument which I made on behalf of the unprec- 
edented motion to stay the election at the 17th Convention of the Internaional 
Organization was thus initially successful. The Court indicated from the 
Bench that it would sign a preliminary injunction upon the basis of proper 
findings of fact and conclusions of law. The latter were prepared that 
afternoon and evening pursuant to certain instructions and forms which I 


had prepared and which I had conveyed to associates of mine from my New 
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York office and associates of Mr. Dodd from his Hartford office. I re- 
turned to New York in the late afternoon of September 27, 1957, but kept 
in contact by telephone with those who were working on the findings of fact 
and conclusions of law, They completed their work on this document long 
past midnight. 

On September 28, 1957, the findings of fact and conclusions of law 
were presented to Judge Letts and signed by him in the form in which they 
appear in the record. '|Also signed by Judge Letts on that same day was an 
order for a preliminary injunction against the International Brotherhood of 


Teamsters restraining the election at the 17th Convention and setting an 


injunction undertaking in the amount of $50,000. This order was also pre- 


pared pursuant to forms, language and instructions given by me to my as- 
sociates but under the direct supervision of Mr. Dodd, who had remained 
in Washington, D. C. | Mr. Dodd, in conjunction with Peter Hoguet, Esq., 
arranged with the Fidelity and Casualty Company of New York to obtain and 
file, after due Court approval, the required injunctive undertaking. 

5. The Appeal, and the Stay: 

I had returned to New York to take care of a lecture engagement 
Friday night, September 27, 1957, convinced that an appeal would be filed 
by the defendant International Organization on the following Monday. How- 
ever, on Saturday, September 28th, defendants’ attorney filed a notice of 

389 appeal; and the Court of Appeals of the District of Columbia, follow- 
ing an unusual procedure, heard argument, on a motion for a stay of the 
injunction pending appeal, by the attorney for defendants and by Mr. Dodd 
for the plaintiffs, within an hour or so after Judge Letts had signed the 
findings of fact, conclusions of law and the preliminary injunction order. 
Upon application by attorneys for the International Organization, Judge 


Letts had signed an order transmitting the original record on appeal to the 
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Court of Appeals, and the record on appeal was delivered to the United 
States Court of Appeals in the original file. 

Meanwhile, prior to the argument, one of the plaintiffs, John Cun- 
ningham, telephoned me at my home at about 10:00 A.M. on Saturday in 
order to request that I should immediately take a plane back to Washington, 
D.C., for the purpose of arguing before the Appellate Court at 2:00 P. M. 
that same day. A similar suggestion was made by Peter Hoguet, Esq., 
who informed me that argument would be delayed by the United States 
Court of Appeals until 2:00 P.M., thus giving me time to catch a plane 
leaving LaGuardia Airport at about 11:30 A. M,. 

I returned to Washington, D.C., by airplane. In transit, I care- 
fully re-edited, upon the basis of my experience with the case! up to that 
time, an outline of the points which I had previously prepared and which I 
would stress in my oral argument before the United States Court of Appeals. 
I arrived at the United States Court of Appeals well in advance of the two 
P.M. date for argument which had been given to me by Messrs. Cunning- 
ham and Hoguet. However, when I arrived I learned that the argument 
had, as aforesaid, already taken place; that Mr. O'Donoghue had argued 
on behalf of the International Organization and that Mr. Dodd had argued 
on behalf of plaintiffs. 


I remained at the United States Court of Appeals until about 4:30 or 


5:00 P.M. when that Court issued its Order staying (without reversing 


any findings of fact) the injunction pending final disposition of the appeal. 
The stay was subject to the proviso that defendants, in conducting the 17th 
Convention, follow the prescriptions of the International Organization's 
constitution. 


6. The Appeal to the Supreme Court: 


I devoted the remainder of that week-end to conferences with associates 
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and friends, and with the Clerk of the Supreme Court of the United States, 
and to the preparation of an appeal to the Chief Justice of the United States. 
On Sunday, Septerriber 29th, in company with Mr. Dodd, I visited the fed- 
eral judicial conference then being held at Hartford, Connecticut. There I 
spoke to, among others, Mr. Fey, the Clerk of the Supreme Court. There- 
after I dictated the first of two appeal documents to the Supreme Court, 
following a theory of rapid appeal which I deemed justified by the exigencies 
of the case. 

On September 30, 1957, in company with Mr. Dodd and others, I ap- 
peared at the office of the Clerk of the Supreme Court to discuss the theory 
of appeal which I had devised for the purpose of meeting the deadline of the 
election of the 17th Convention which was starting in Miami Beach on that 
day. The Clerk and his assistant discussed two theories of appeal, one of 
which was the theory which I had devised out of the relatively few and un- 
informative precedents on the subject of the Supreme Court's jurisdiction 
to issue extraordinary writs. 

After our discussion, I persisted in the theory I had originally pro- 
posed in this connection. Later on that day we filed and served on the at- 
torneys for defendant International Organization the first appeal document 
and brief which I had dictated (after much research and many consultations 

with my associates) in this connection. Defendants‘ attorneys pre- 
pared an answer to this document; and I thereupon dictated a reply (simi- 
larly prepared) which was also submitted to the Supreme Court. 

After several days of consideration, the Chief Justice of the United 
States sustained the order of the United States Court of Appeals staying 


the order of preliminary injunction (again without disturbing the findings of 


fact) under the aforesaid proviso that the election at the 17th Convention be 


conducted pursuant to the constitution of the International Organization. 
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7. Further research; the Teamsters’ 


Convention; observations and reports: 


On October 9, 1957, a stipulation was executed extending! defendants’ 


time to file motion and other responsive pleadings until October 21, 1957. 


During all the intervening dates set forth above and below, I was 


constantly absorbed in legal and factual research on one or another aspect 
of the case. 
After the adverse decision by the Chief Justice of the United States, 
I made further intensive study of applicable law and particularly of the 
further facts as they were developed at the 17th Convention of the Inter- 
national Organization. Persons in attendance at that Convention supplied 
me with copies of the daily proceedings thereof when they became avail- 
able and gave me telephoned information respecting the conduct of the 17th 
Convention. In addition, I had an investigator (Pat Kennedy) and an attor- 
ney associate from my office (Lawrence T. Smith, Esq. ), present at Mi- 
ami Beach during the week preceding the election. (These two worked in 
Miami Beach in collaboration with Mr. Clark, a Florida attorney, pre- 
paring for the possibility that we might institute a companion suit in Flor- 
392 ida, for which I had prepared all the pleadings and papers. ) As in- 
formation respecting the procedures and conduct of the 17th Convention 
came to me, I saw that the prognostications which I had made in my orig- 
inal argument for the preliminary injunction and in the papers sustaining 
my application for a preliminary injunction were being confirmed. 
8. Amendment of complaint; the new restraining order: 
In view of the proviso upon which defendants had been granted a stay 
by the United States Court of Appeals and by the Chief Justice of the United 
States, I now prepared papers for a renewed application for a preliminary 
injunction based on the theory that the original order for a preliminary in- 


junction was still in full force and effect (since defendants had ‘not complied 
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with the proviso under which the stay had been granted). Defendants had 
not conducted the Convention and the operations of its Credentials Commit- 
tee in accordance with the constitution of the International Organization. 

I worked almost night and day continuously until October 14th on the 
preparation of papers|and arguments supporting the new application for a 
preliminary injunction based not on prophecy of what would happen at the 
Convention but on detailed evidence of what actually had happened. 

On October 14, 1957, I again appeared, accompanied by Mr. Dodd, 
before Judge Letts in Chambers, and I explained to him at length my new 
theory of approach. Judge Letts suggested that for this purpose I ought 
to amend the complaint. This I did later on the same day. Again I re- 
turned to Judge Letts and to the Federal Court where I filed summons and 
copies of the amended complaint against defendant International Organiza- 
tion; and I also filed additional papers I had prepared in support of the new 
application. Again I sought a rule to show cause why a2 preliminary injunc- 

393 tion should not issue. 
Meanwhile, attorneys for defendants filed with the Chief Judge of the 


United States District Court for the District of Columbia a letter charging 


Mr. Dodd and myself with unprofessional conduct in “picking our J udge" 


because we had gone back to Judge Letts in Chambers with respect to the 
new application for a preliminary injunction. Under this erroneous theory, 
which ignored the fact that defendants had violated the proviso under which 
the stay of the original preliminary injunction had been granted, attorneys 
for defendant International Organization moved before United States Dis- 
trict Court Judge Sirica to advance the cause for immediate trial regard- 
less of the pendency of the appeal. Mr. Dodd and I, with no proper notice 
of the pendency of the motion before Judge Sirica, appeared in the latter's 


court and argued against Mr. O'Donoghue's motion. Meanwhile, Judge 
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Bolitha Laws, as Chief Judge of the District Court in Washington, D.C., 
curtly quashed the charge of “picking "a judge by assigning the Pace for 
all purposes including trial to Judge Letts. Thus the baseless charge that 
Mr. Dodd and I had been guilty of unprofessional conduct was refuted. 

On October 16th, defendant International Organization filed its answer 
to the amended complaint, which we immediately studied and analyzed for 
the purposes of motions addressed to that pleading and of trial.| After out- 
lining several motions challenging this pleading, I decided not to press 
them but rather to prepare for trial. 

My own time between the dates set forth in this affidavit was con- 
stantly filled to overflowing with numerous conferences with plaintiffs. or 
with witnesses adduced by plaintiffs or with legal and factual research to 
meet pending or contemplated motions and the forthcoming trial. I repeat 
in this connection that no less than ninety per cent of my waking hours 

394 were, invariably and throughout the entire pendency of the action, 
devoted to this case. 

On October 18, 1957, a further lengthy affidavit prepared and signed 
by me was filed. Thereafter, on October 21st, we filed affidavits by John 
Cunningham, Michael J. McInerny and John Calvocoressi. On| the same 
day, we received and studied (immediately and for days afterwards) an 
amendment to the defendants' answer to the amended complaint and an af- 
fidavit of John F. English and Exhibits A-1 through A-7 and Exhibits B and 
C; as well as motion papers by defendant International Organization to dis- 
solve the temporary restraining order, to dismiss the rule to show cause 
which had been granted by Judge Letts, and to dismiss the amended com- 
plaint; and a notice by defendant for the taking of depositions of plaintiffs 


as well as an affidavit of Einar Mohn and Joseph Konowe with numerous 


exhibits. On the same day, Martin F. O'Donoghue and his associates 
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appeared for all of the named defendants who had not appeared up to that 
date. Also submitted on October 21st were the answers of these defend- 
ants. 
On October 22, 1957, we filed an affidavit of Tony Bai prepared by 
my office. 
Argument on this second application for a preliminary injunction re- 


quired two days. My best recollection is that I argued for about 4-1/2 


hours in support of said application. ‘Mr. Dodd had briefly and prelim- 


inarily addressed himself to defendants’ motion to dissolve the temporary 
restraining order and to dismiss the rule to show cause. I addressed 
myself entirely to the merits of the complaint and other papers and facts 
upon which we sought the preliminary injunction. 

As the record shows, my oral presentation dealt exhaustively with 
defendants’ actual and potential arguments and was designed to refute the 

395 legal and factualicontentions made on their behalf. In that connection 
I had interrogated one of the investigators (Michael McInerny) of the Mc- 
Clellan committee, whom I had presented as the sole witness supporting 
my application for a preliminary injunction. I had set forth in the affida- 
vits which I presented more than fifty grave charges against Dave Beck 
and more than eighty charges against James R. Hoffa. Although challenged 
to do so by the numerous charges of grave misfeasance and malfeasance, 
defendants produced no witnesses and did not offer to do so. 

After hearing the lengthy arguments from both sides, the Court 
granted plaintiffs‘ motions from the bench, and I was directed to prepare 
findings of fact and conclusions of law. 

I worked past midnight dictating the first draft of the findings of fact 
and conclusions of law, and subsequently I worked many hours alone and 


with Mr. Dodd and our associates, editing and improving the same. These 





33 
were filed as proposed findings of fact and conclusions of law on October 
23, 1957. Defendants also filed proposed findings of fact and conclusions 
of law on the same day, and I studied and analyzed the same as well as 
briefs and memoranda submitted by defendants in that connection. 

On that day, namely, October 23, 1957, Judge Letts signed the 
findings of fact and conclusions of law in the form in which I had dictated 
and edited them, except for one relatively inconsequential finding of fact 
which was stricken from the document. Judge Letts also handed down his 
order denying defendants’ motion to dissolve the temporary restraining 
order and to dismiss the rule to show cause as well as the amended com- 


plaint. He also handed down his order granting the preliminary injunction 


for which I had argued. Bond was fixed in the sum of $100, 000, which, on 


Mr. Dodd's and my request, was again obtained through the good offices of 
Peter Hoguet, Esq., who, with me and the plaintiffs, signed the supporting 
indemnity agreement. 
396 Defendants filed a notice of appeal and obtained from Judge Letts an 
order transmitting the original records and transcript of testimony to the 
United States Court of Appeals. I examined said order and the order direc- 
ting defendants to pay into the Registry of the Court $250 in lieu of posting 
a cost bond. The next day I examined the defendants’ notice of appeal and 
began to outline my oral argument and written brief for the Court of Appeals. 
9. Argument of the sppeaks motions and proceedings 
relating thereto; and other pre-trial proceedings: 
On October 25, 1957, we examined and approved the stipulation grant- 
ing extension to November 4, 1957, for the filing of motions. On the same 
day, I discussed with my associates the denial by the Court of/the oral mo- 
tion made on October 21, 1957, to calendar the case. During all this time 


I continued unremitting efforts to prepare the case for trial. 
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Thereafter, and until October 31st, I continued to work on my oral 
and written presentation for the forthcoming appeal to the United States 
Court of Appeals. 

Thereafter, I appeared before the United States Court of Appeals for 
the District of Columbia to argue the merits of the case for the preliminary 
injunction and to argue against defendants’ motions in that connection. Mr. 
Dodd had first addressed himself to the argument of the questions of juris- 
diction and service, matters which I, too, had researched and studied. 

The following day the Court affirmed Judge Letts' decisions (with an in- 
consequential modification made with my consent). 

On October 31, 1957, plaintiffs' motion in the preparation of which I 
had participated, was argued by Messrs. Cohen and Kaplan (as I recall it) 
for the purpose of setting aside the bond and discharging surety. 

On November 6, 1957, defendants filed their papers in opposition to 
plaintiffs' motion to set aside the bond and to discharge the surety; and on 
the same day, defendants served notice upon plaintiffs for the taking of 
depositions, for which I began to make all necessary preparations. 

On November 7, 1957, there was presented to the Court a motion on 
behalf of plaintiffs for! the production of certain documents. . While I did 
not personally argue this motion, the theory and papers for it had been pre- 
pared with my participation. 

On November 13, 1957, defendants filed papers in opposition to 
plaintiffs‘ motion for production of documents, including an affidavit of 
John F. English which I eventually studied and analyzed. 

During this time I attended, on behalf of plaintiffs, a two-day exam-~- 
ination before trial in New York City of various plaintiffs. Upon my advice 


they had refused to respond to certain questions because they and I feared 


reprisals against the persons who would have to be named in answering 
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those questions. As a result, defendants eventually brought a motion to 
compel plaintiffs to answer such questions in discovery examination. 

On November 19, 1957, I argued this motion before Judge Letts, 
telling the Court that I had refused to assume the responsibility of requir- 
ing the naming of persons against whom reprisals might be visited. 

On November 21, 1957, Judge Letts signed the order requiring plain- 
tiffs Cunningham and Boggia to answer the said questions and requiring 
Cunningham to produce certain documents at a deposition set for November 
22, 1957. | 

On November 22, 1957, I appeared at the offices of Edward Bennett 
Williams, who had appeared in the case on November 19th as attorney for 
defendants, and there represented plaintiffs Cunningham and Boggia on 
their examinations before trial, minutes of which are filed herein. After 
the examinations, Mr. Williams discussed with me, briefly and without 


prejudice, the possibilities of a settlement of the case without trial and 


further litigation. 


10. Preparation for trial: 


During the entire time between the argument of the appeal respecting 
the second preliminary injunction on the 23rd day of October, 1957, and 
December 2d, when the trial began, I devoted at least ninety per cent of my 
work-time to the preparation for trial, to the interviewing of witnesses 
personally or by phone, to the guidance and interviewing of investigators, 
to the development of trial strategy, and to the preparation of a trial mem- 
orandum. In that connection, I studied and analyzed, among other things: 

(a) The AFL-CIO Constitution of 1955 and the various Ethical Codes 
prepared under the auspices of that Constitution by the AFL-CIO Ethical 


Practices Committee. 
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(b) The Rosters of Local Unions issued by the International Organ- 
ization since October 1, 1955 (for the purpose of computing the number of 
unions in trusteeship; for the purpose of studying the availability of wit- 
nesses, etc.). 

{c) The Constitution of the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America which had been adopted 
at the Convention held at San Francisco, California, on August 11 to August 
15, 1947, as well as the Constitution of the same International which had 
been adopted at the Convention held in Washington, D. C., September 9 to 
September 14, 1940, 

399 (d) The 1952 Constitution of the International Organization as adopted 
at the Convention held at Los Angeles, California, October 13 to October 


17, inclusive. 


(e) The Proceedings of the Conventions held in Los Angeles in 1952, 


in San Francisco in 1947, and in Washington, D.C., in 1940. (I studied 
these Proceedings with especial care in order to detect patterns of conduct 
in the handling of elections and conventions and in order to study the methods 
by which constitutions were approved and adopted by the International Or- 
ganization. Especially did I analyze the discussion and derivation of the var- 
ious crucial sections pertaining to the selection or election of delegates and 
the conduct of conventions. ) 

(f) The Proceedings of the 1947 Convention of the International Or- 
ganization at Miami Beach, Florida. By research and analysis devoted to 
these and other similar materials (many of which later became plaintiffs’ 
exhibits during the trial), I ascertained that the published minutes of the 
daily sessions at Miami Beach, Florida, contained much evidence support- 
ing my basic contention that the 17th Convention had been rigged and con- 


trolled by Beck and Hoffa for the perpetuation in power of themselves or 
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those friendly to themselves. I ascertained from the same source that 
many of the contentions which I had incorporated in the complaint, the 
amended complaint and the supporting affidavits, were confirmed by the 
spontaneous remarks and observations of a few courageous delegates who 
attended the Convention. At the same time, a number of the defendants 
and those in concert with them were reported to have made admissions 
against interest in these same minutes. 

(g) The Report of the Ethical Practices Committee of the AFL-CIO, 
which condemned the defendants in this action and which recommended 
ouster of the Teamster Organization from the merged (AFL-CIO) group. 

400 Among other things, I spent hours trying to track down a |copy of the 
so-called “Kaplan Report "(which defendants subsequently furnished and 
most copies of which had been, I was informed, destroyed by defendants) 


concerning the seven “paper locals involved in the previous litigation, 


Lacey v. O'Rourke, which I had successfully conducted in the United States 


District Court for the Southern District of New York. 
Almost daily I consulted with actual or potential witnesses, many of 
whom gave me information but in the end refused to take the stand because 
they were too frightened or intimidated to do so. Thus, the situation of 
virtual tyranny and dictatorship and sometimes corruption and racketeering 
which obtained in a number of locals throughout the country with the actual 
permission or encouragement of the defendants became clear tome. Be- 
cause there was so much material to choose from, I faced the difficulties 


to which the French refer by the phrase “embarras de richesse, and I 
had to decide, for the preparation of my trial memorandum, upon an ap~ 
proach by way of a fair sample rather than full coverage of the| 891 locals 
spread throughout the United States, Alaska, Hawaii and Canada. The cost 


of an actual canvass of all of these locals would have been prohibitive and 


would have required inordinate lengths of time. 








ll. The trial: 

The actual trial consumed 22 trial days, commencing on December 
Zz, 1957. I was present in court and participated in the trial during 20 of 
these 22 days. I was the interrogating counsel representing plaintiffs dur- 
ing the examination of one-half of the witnesses who testified for plaintiff. 
Their testimony covered more than two-thirds of the pages of testimonial 
evidence in the record. I had also, as already indicated, represented the 
plaintiffs as interrogating attorney on all of the examinations before trial 
of the plaintiffs. 

Moreover, I had prepared myself to interrogate the following wit- 
nesses who, at the last moment, were examined either by Mr. Dodd or 
Mr. Blumenfeld: George Becker, Brownie Moore, Willie Bennett, Ernest 
de Mont, Chet Decker and Joseph Burns. 

Even where I did not actually interrogate witnesses, I participated in 


the trial by being present, by planning the strategy of the trial as the archi- 


tect of the case, and by consulting with Messrs. Dodd and Blumenfeld with 


respect to their examination of witnesses. 

All during the trial period I interviewed witnesses, sometimes before 
breakfast, after dinner, and, on occasions, during recesses in the trial. 
Moveover, I had prepared and planned the examination of potential witnesses 
who eventually failed to respond to our invitation to testify, such as George 
Meany, Milton Stanfil,, Harold Cross, Thomas Hickey, Thomas Strong, 
Lester Connell, John de Lury and many others. 

12. The Consent Order: 

Shortly before the Christmas recess of 1957, Mr. Williams, as coun- 
sel for defendants, during a recess in the trial, suggested to me a meeting 
at his office for the purpose of “shortening the trial." He asked me to ar- 


range a conference with himself and his partner, and myself and Mr. Dodd. 





39 
Eventually I prevailed upon him to permit Mr. Blumenfeld, also, to attend. 
This was our first conference aimed at exploring the idea of a consent or- 
der to obviate the necessity for further trial. After serious considerations 
of Mr. Williams' proposal on that and on subsequent days, I adhered to my 
initial impulse in this connection by refusing to be party to a consent order 
such as Mr. Williams proposed, because it contemplated the installation 
of Mr. Hoffa as president for a full term. 

After some weeks, Mr. Blumenfeld and Mr. Dodd elicited my per- 

mission for continuation of "settlement" talks with Mr. Williams and 
Mr. Cheyfitz. I gave my consent on condition that no settlement should be 
a settlement "in principle “or in general terms. I wanted specific and ex- 
press language as.a basis for determining whether the settlement would 
meet with my and my clients' approval. There eventually resulted specific 
drafts of a new consent order which was submitted to me for my approval. 

I prepared a written counter-proposal incorporating certain improve- 
ments I deemed necessary. In the interim, Mr. Williams prepared still 
another draft of a consent order. My counter-proposal and Mr. Williams’ 
final draft furnished the basis for a meeting at Mr. Williams' office attended 
by Mr. Williams, Mr. Cheyfitz, Mr. Dodd, Mr. Blumenfeld, jone of my 
clients, Mr. Cunningham, my chief investigator, Pat Kennedy, and myself. 


I had always conditioned all settlement negotiations upon formulation of a 


written draft approved by the thirteen plaintiffs. Several further confer- 


ences, with negotiations extending far into the night, followed this one; and 
eventually a draft of the consent order meeting with my approval was forth- 
coming. 
I then met for hours with my thirteen plaintiff clients in New York 
City and went over the proposed consent order in detail with them. They 


approved on condition that I would accept their nomination as 4 member of 








40 


the Board of Monitors.| In that connection they requested that I prepare a 


designation in writing, which all thirteen of them signed, naming me as 


their choice for the Board of Monitors. This they subsequently filed in 
court by presenting it personally to this honorable Court. Subsequently I 
met the thirteen plaintiffs in Washington, D.C., where we again studied 
each provision of the final draft of the consent order. 

Thereafter came! two conferences in Chambers separated by about 

a week's time. Since the Court participated in these, they need not 
be described. As a result, on January 23, 1958, an order was entered 
dissolving the preliminary injunction entered in this cause on October 23, 
1957. Negotiations between the attorneys for the parties and this Court's 
recommendations caused the provisional officers elected at the 17th Con- 
vention to be made parties defendant, and Mr. Williams appeared as at- 
torney for all of these added parties defendant, who adopted the answer 
theretofore filed as well as the entire record in the case up to that date. 

On January 31, 1958, the consent order herein was executed and 
filed, and the Board of Monitors, including myself, was appointed. On 
that day the Monitors had their first meeting. 

IV. 
As to the Presentation of this Application 

Since January 31, 1958, I have been devoting most of my time to my 
function as a member of the Board of Monitors herein. 

In view of the fact that the attorneys for the parties have not been 
able to agree upon the fee to be paid to the attorneys for plaintiffs pursuant 
to the consent order, and the fact that the attorneys for plaintiffs have been 
unable to agree amongst themselves, I have decided that, while continuing 
to represent the plaintiffs herein, I should retain the firm of which Bartley 


Cc. Crum, Esq., is a-partner, as my attorneys to represent my interests 
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in the litigated motion thus made necessary with respect to fees and ex- 
penses. I have decided upon this course because I feel that my time should 
be left as free as possible for the more important function of Monitor, dur- 
ing this stage of the case. 

404 Vie 
Considerations Pertinent to This Application 
The authorities, when analyzed, isolate various standards applied by 
the courts in fixing compensation in cases of this general nature. In this 
section of my application, I respectfully set forth the facts applicable to 
the standards indicated. 
1. The contingent character of the 
compensation of plaintiffs ' counsel: 
The purpose of the instant action was to further the interests of the 
defendant Union and all the members thereof; it was not to andicate any 
personal or private interests of the plaintiffs--except as members of the 
defendant Union, along with all other members. When the plaintiffs retained 


me they were not prepared--and I understood this fully--to pay personally 


for my services, and I assured them that I would not look to them for com- 


pensation, but would look to the defendant Union in the event the litigation 
was productive of benefits to the Union and its membership. I |advised them 
in this connection, that in the event the litigation was unsuccessful and I 
was unable to prevail upon the Court to grant an allowance charged to the 
Teamsters Union, I would regard my undertaking of the case as a public 
service and as a defense of sound trade unionism, and would never seek to 
charge them personally for my services. 
In short, my undertaking was entirely upon a contingent basis, con- 
tingent upon the production of benefit and upon my ability to obtain a direc- 
tion from the Court making the reasonable value of my wervices a charge 


against the Teamsters Union. 
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The theory on which I proceeded was somewhat similar to that gen- 


erally involved in minority stockholder litigation, in which, where benefit 
405 is produced for the corporation and its stockholders, the corporation 
is required to defray the legal expenses of plaintiff stockholder's attorney; 
and where the action is unsuccessful, the attorney receives no remunera~ 
tion. Ihave conceived this action as one calculated to restore intra-union 
democracy, freedom from dictatorship and honest stewardship of union af- 
fairs and finances; as one concerning the duties and responsibilities of the 
union officials owed to the union, and involving charges of misconduct 
against these officials with respect to those duties and responsibilities, 
and the attempt to rectify them. I expected that in the event I was not suc~ 
cessful I would receive nothing; but that if I succeeded in producing a situ- 
ation which required adherence to proper standards and which provided 
some assurance of the cessation of misconduct, I would be compensated 
for my services out of the funds of the beneficiary of those services, namely 
the Teamsters Union, as representative of the body of its membership. 

The risk thus entailed was quite substantial: It involved not only the 
possibility that I would receive nothing for my services over an extended 
period, but the possibility that I would suffer a substantial loss--since a 
large overhead is involved in the conduct of this kind of litigation. 

My co-counsel in this case whose services plaintiffs enlisted upon my 
recommendation, subsequent to my being retained, as I have indicated, 
thoroughly understood the basis on which I had been retained and they, too, 
undertook to render their services and utilize their facilities on that same 
basis. 

I respectfully emphasize that to describe the retainer of plaintiffs’ 
counsel herein as “contingent” scarcely begins to indicate the degree of 


risk assumed by them that their services might remain uncompensated. 
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406 The nature of the case and the proposed defendants therein made it 
inevitable that the degree of risk--or the extent of the contingency~--would 
be maximal. 
Hereinafter I refer in summary fashion, not only to the complicated 


legal and factual problems and the unprecedented nature of this litigation, 


but also to the nature of the defendants against whom this litigation was 


proposed and was prosecuted--the safeguards surrounding unions, the re- 
sources of this defendant in particular, the difficulty of obtaining witnesses, 
etc. These are matters which made the likelihood of success and, by the 
same token, the possibility of obtaining compensation, quite remote. It 
required, if I may be pardoned for so stating myself, considerable forti- 
tude to undertake the case: many--doubtless most--attorneys would have 


rejected a contingent retainer in these circumstances. 
2. Difficult and complicated factual problems: 

Some idea of the nature and extent of the case, factually considered, 
can be derived from contemplation of the conceded fact that the Teamster 
Organization is the largest trade union in the world, comprising 891 locals 
and numerous other subordinate bodies (four Conferences and almost fifty 
Joint Councils). It had attracted widespread derogatory attention because 
of the revelations of the McClellan Committee followed shortly by the 
equally startling revelations of the AFL-CIO Ethical Practices Committee. 
The International officers and the International Organization itself had been 
closely involved in a number of scandalous problems (such as the extended 
litigation in which I had participated in the United States District Court for 
the Southern District of New York concerning the rigged election in Joint 
Council 16). 

The sheer physical job of making adequate contact with such a far- 


flung organization distributed into so many units was so enormous as to be 
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discouraging at the start. Merely to understand the particular and 
pressing problems of some of the individual local unions and other sub- 
ordinate bodies took, literally, weeks of research and study. In order 
properly to appreciate the maladministration of the International, one had 
to understand the impact of that maladministration upon concrete situations 
in individual locals. For instance, Local 445, located in Yonkers, New 
York (Mr. Ted Daley of that Local had been one of the witnesses called and 
interrogated by me in this case), had presented a picture of five years of 
racketeering, extortion and misfeasance which resulted in a bitter and ac- 
rimonious controversy between the then officers Stickel and Massiello and 
their henchmen (Stickel and Massiello are now in a federal penitentiary 
after having been convicted of extorting $64, 000 from eight employers) on 
the one hand, and Ted Daley representing the decent rank and file of the 


union on the other. 


To come to grips with this situation meant studying and attempting 


to organize facts and events which had occurred over an extended period 
and, incidentally, studying the numerous law actions by which the rank and 
file sought to reassert their rights within the local. This in turn meant 
numerous conferences with Mr. Daley and with his attorneys, Messrs. 
Martucci and Ortale, and examining and evaluating lengthy legal papers 
beginning with a motion made several years ago to prevent a trustee ap- 
pointed by the International Organization from taking over the affairs of 
Local 445, 

I had myself handled the Rabinowe case in Westchester County in- 
volving Teamster Local 456 where union agents and officers had partici- 
pated in criminal conduct, including kidnapping and highway robbery; and 


I know how complex were the facts there involved. 
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Another example of the complications of the fact issues ‘ivolved is: 
provided by the "paper local situation as it was revealed not only in the 
litigation which I conducted in 19 56, but more importantly as it was 
spread, in all of its varied facets, through Parts 10 and 11 of the Hearings 
before the Select Committee on Improper Activities in the Labor or Man- 
agement Field of the 85th Congress, lst Session. As set forth! in these 
hearings, the story of the paper locals covers 906 pages and involves the 
testimony of almost fifty witnesses. This story had to be read and studied. 
The New York City prelude to the instant litigation in the District of 
Columbia was, however, only one aspect of the whole story of intra-union 
corruption and dictatorship which had to be studied. In order to prepare 
witnesses for trial one must first study and know the full picture, and only 
then can selection of the evidence relevant to the case itself be made. I 
had to familiarize myself with numerous cases of this kind (such as the 
situations in Locals 808, 445, 46, 327, 530, 251 and many others). 
3. Difficult and complicated legal problems: 
There was no precedent for the present case. Whatever precedents 
were on the books were discouraging to an attorney for plaintiffs. Most of 
the courts had prevented, or made extremely difficult, access/to judicial 
remedies by a more or less strict application of the doctrine of exhaustion 
of intra-union remedies. Most lawyers who were familiar with labor law 
discouraged the very idea of this type of litigation as futile and a waste of 
time. The daring involved in an attempt to reverse, without ars the 
quinquennial convention of the largest union in the United States would dis- 
turb most judges and lawyers. 


Litigation of this kind would during the trial develop numerous and 


perhaps novel questions of the law of evidence. At the stage of the appli- 


cations for preliminary injunctions, it would involve many aspects of the 








46 


409 labor law uncharted by statute or by the courts. It would require 
careful research into the law (and facts) pertaining to irreparable damage, 
jurisdiction, service of process, exhaustion and finality of internal remedies, 
the rights of rank-and-file members under union constitutions and under the 
law, the rights of union officers, rights of private organizations, constitu- 
tional law, etc. Many of these questions would be close ones, as evidenced 
by the action of the Court of Appeals and the Chief Justice of the United 
States respecting the first preliminary injunction herein. 

4. The need for courage: 

The unwonted character of the case and the gravity of the contentions 
made against the largest union in the world called for courage of a high or- 
der, both from the plaintiffs and plaintiffs' attorneys, to say nothing of 
plaintiffs' witnesses and informants. The very fact that no such action had 


ever been attempted was significant and disconcerting. In effect, plaintiffs 


were seeking to be successful where district attorneys, Congressional com- 


mittees and courts had signally failed over many years. For it cannot be 
denied that the situation of corruption, maladministration and irresponsibil- 
ity rampant within the Teamster Organization was not the product of merely 
recent machinations, guile, neglect or cowardice. They had grown over the 
years. These machinations, in effect, had been permitted by authorities 
which had failed to establish proper financial or legal standards to compel 
sound trade union stewardship. 

There was, in addition, the patent and inevitable practice of corrupt 
labor union leaders who would always pretend that any attack upon them was 
an attack upon unionists or trade unionism in general. Every attack on 
trade union leaders was made to appear in some quarters as a subversion 
of the Bill of Rights. More than that, the attack upon the practices of an 


affluent trade union which had prodigally dispensed large sums of money in 
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various channels, would certainly meet determined opposition not only 
from the union's officials but from the beneficiaries of its largesse. 
Over a long period of years, rank-and-file members had been despoiled 
of the very civil liberties which the Supreme Court had constantly and 
properly guaranteed to Communists and criminals. | 
It required, therefore, initial courage and continuing fortitude to in- 
stitute and to wage such an action without extensive funds and against such 
odds, and with the prospect of non-payment for one's services. The plain- 
tiffs were operating literally on shoe-strings while the defendants had under 
their dictatorial control a vast organization spread throughout the United 
States, with almost unlimited financial resources; and defendants had, too, 
a national organization which by mere phone call could become a vast in- 
vestigational machine. 


5. The volume of work entailed and the 


time, speed and dispatch required: 
Merely to go through the civil docket or the court file in this case 


is to provide a demonstration of the immepse amount of work and time 


which the prosecution of this case by the plaintiffs’ attorneys involved. I 


respectfully incorporate herein the entire court file and all the papers, 


briefs and memoranda therein, by this reference thereto, as though the 
same were annexed hereto and submitted as part of this application. 

But neither the docket nor the court files could begin to outline the 
immense amount of background investigation, research, study and read- 
ing which preparation for the trial and the conduct of the trial entailed for 
me personally (and, to a more limited extent, for Mr. Dodd as well). 

One of the gravest difficulties with which counsel for plaintiffs had 
to cope was the constant need for speed in handling the problems involved. 

The need for speed with respect to the first application for prelim- 


inary injunction is obvious. The deadline was fixed by the initial date for 
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the convention. I worked between that limiting date (September 30th) and 
the previous July lst when the case was first presented tome. There 
could be no better demonstration of the need for speed than the fact that 
we had to go from a District Court on a Friday afternoon to the Court of 
Appeals for the District of Columbia on a Saturday morning to the Supreme 
Court ee the United States on the following Monday morning. After the con- 
vention was held and the application for the second preliminary injunction 
was made, the need for speed again became manifest. We did not want the 
decisions and elections of the 17th Convention to become effective uncon- 
ditionally. Then, the need for speed in preparation of a trial involving 
such tremendous issues is apparent from the face of the proceedings. 

The pressures involved were enormous. The work which normally 
in a litigated matter such as this might be extended over years, had to be 
compressed into a much shorter period. I, and doubtless my co-counsel, 
worked continuously under great tension, and the drain on my energies was 


very considerable. It is almost impossible in a statement such as this fully 


to indicate the dimensions of the work involved and the extent of the effort 


entailed. 
6. The novelty and importance of the approach and 
the unprecedented nature of the plaintiffs’ case: 

I had personally researched all of the relevant labor cases within the 
jurisdictions of the United States and of the various states, and, as I have 
indicated, I have been unable to find a single case which could serve as an 
exact precedent for the present case. Both in the scope of the relief sought 
and in the purview of the issues involved, the present case was, as my re- 
search indicated, without precedent. It has resulted, for the first time in 
the history of the United States, in the partial receivership of a large union 


based not on lack of money but on lack of morals. Our national courts and 
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laws have, under this novel and revolutionary precedent, | proven 
superior to the usurped but considerable power of labor union leaders who 
seemed to think they were accountable to no one. 

It has now been established and admitted (since we have a Consent 
Order) that even the largest union in the world, in such a case as this one, 
must submit itself to court scrutiny and control and must obey the law of 
the land. Its powerful labor leaders have met the obstacle of American 
justice in the full career of their lust for power and their almost habitual 
suppression of the rights of rank-and-file members. Out of this litigation 
has emerged a Consent Order which has, in effect, anticipated the present 


Administration's announced program of labor moral reform and that of the 


recent McClellan Committee Report, to say nothing of the tentative pro- 


gram of reform which has been receiving notoriety recently in \various 
states. 
The attorney for the International Brotherhood of Teamsters has sug- 
gested in a speech to this Court on the occasion when this Court approved 
and signed the Consent Order that the latter has effected something "at a 
constructive level for the benefit of those men who work and who pay dues 
for the privilege and right of belonging to a union. . 
Moreover, this Court itself, in commenting on the Consent Order as 
a “magnificent disposition” of the case, emphasized its importance and its 
novelty by saying, "This case has dealt with human rights and when we 
undertook to understand the problems which were presented by| these pro- 
ceedings we discovered that they all go back to the rights of the rank-and- 
file membership, and that membership is numerous, some million and a 
half I believe. We are dealing with the rights and the opportunity of many 
worthy men. * | 


Our case sets an invaluable precedent. 
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413 
7. The standing and competence of opposing counsel: 


Any lawyer taking such a case as this would have to reckon with the 
inevitable fact that he would eventually have to meet in the courtroom with 
some of the most capable attorneys who could possibly be hired. He would 
have the disadvantage of having to rely upon an appeal to the public for 
funds to defray investigation and travel expenses, whereas his adversary 


would have a large and powerful organization equipped to furnish money, 


lawyers and investigations. | 


The standing and demonstrated competence of opposing counsel in 
this case are manifest from the Record. They are factors to be considered 
in appraising the services rendered by plaintiffs’ attorneys. This was not 
a litigation in which plaintiffs’ attorneys could forge ahead to planned ob- 
jectives over weak or incompetent opposition. Whatever plaintiffs’ attor- 
neys accomplished in this case was accomplished against the best and most 
capable and resourceful type of opposition a lawyer can meet in our courts. 
8. Resources of defendants: 

The financial andi investigational resources of defendants have al- 
ready been adverted to. By contrast with the meager means available to 
plaintiffs in this respect, they highlight the difficulty of this case and the 
value of the services rendered by plaintiffs’ attorneys in reaching a desired 
and unprecedented result. 

The defendants in this case were able to retain at staggering costs 
high-priced public relations firms whose job it was to mold public opinion 
against plaintiffs and their attorneys. It cannot be said that their efforts 
were altogether without effect. Indeed, as a Gallup poll in this connection 
showed last year, this public relations strategy was successful with at 


least 25% of the membership of the Teamsters who regarded the plaintiffs 
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414 and their attorneys as little short of scoundrels. It alsojhad an in- 
calculable effect upon the public in general and upon the rank and file and 
indeed the whole officialdom of the International Union and its subordinate 
bodies, because it prevented, in many cases, witnesses (some of whom 
would confidentially volunteer information) from taking the stand in a public 
trial; and it effectively prevented the vast majority of union officals from 
aiding the rank-and-file movement. 
9. Difficulty in obtaining witnesses: 
The Teamster Organization, like a number of other trade unions, 
was a strictly operated oligarchy. It was an exemplar of those unions to 
which Professor Cox referred when he wrote: "The governing body is the 
annual convention to which the locals send delegates in proportion to their 
strength. Between conventions the elected officers, and elective counsel 
and an appointed staff, manage the International. Although democratic 
procedures have been written into the constitution and by-laws, some In- 
ternationals are dominated by a relatively small body of officers who have 
built up a personal following and control the committees and other machin- 
ery of the annual convention. = | 
Here in the Teamster Organization was such centralized] power and 
such diffused legal responsibility as amounted to sheer irresponsibility. 
The top brass of the Teamster Organization maintained a virtual dictator- 
ship largely by use of the weapon of trusteeships and by the activities of 
International organizers holding office only while they maintained the favor 
of the ruling hierarchy. The control which union officers maintain over 
the job of rank-and-file workers dotted the I and crossed the T in this re- 
spect. 


The result was an almost universal reluctance on the part of rank- 


and-file members to testify in this case. Some of this reluctance 
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was traceable to a warped ethics against "squealing. " Some was the prod- 
uct of intimidation or fear of offending the ruling powers in the union. Some 
was the product of a naive theory that the union's dirty linen should be washed 
inside the union and not in the courts. The effect of defendants’ public rela- 
tions expenditures has already been indicated. The net result was that im- 
portant potential witnesses never became actual witnesses because they 
feared to testify. 
10. Safeguards shielding labor leaders: 

Dean Roscoe Pound not long ago highlighted the special immunities 
of labor union leaders in a study entitled “Legal Immunities of Labor Unions. : 
In that work the author suggests that these special immunities rest on four 
established features of American labor law as developed through legislation 


or the absence of required legislation within the last generation: 


"(1) Substantial elimination, as against labor organization, of 


what in practical effect is the assured method of enforcing the law applica- 
ble to everyone else. 

"(2) Refusal of labor organizations to be treated as legally re- 
sponsible organizations by becoming incorporated and so legally tangible 
entities. 

"(3) Not distinguishing unlawful action by labor organizations, 
their leaders and their members, done outside of the employer-employee 
relationship, from practices in that relation. 

“(4) Committing all esteem affecting labor organizations to an 
administrative agency instead of confining its jurisdiction to matters in- 
volved in the employer-employee relation. ¥ 

As a result of these special immunities of labor union leaders, the 
416 grievances of the working man have become numerous and very real. 


Under the doctrine of exhaustion of intra-union remedies, these grievances 
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are (always initially, and in practice almost always finally) surrendered 
to the tender mercies of the union autocrats. They most perfectly exemplify 


the old saw to the effect that "justice delayed is justice denied. "In almost 
3 A 
every other social area, the governments of the United States and its com- 


ponent states have followed a general policy against concentration of un- 


checked power. In the field of labor union operation, however, the powers 


of labor union leaders are generally unchecked and the hapless workers are 
as impotent before the power of corrupt labor union leaders as is, in many 
instances, the often less innocent but also hapless employer. 
It was against this tide of overwhelming power that plaintiffs’ attor- 
neys had to set themselves and had to seek preliminary injunctions in an 
atmosphere that more or less regarded injunctions against labor unions or 
labor union leaders (regardless of their conduct) as something|of a desecra- 
tion. 
11. The responsibility resting upon plaintiffs’ counsel: 
The tremendous responsibility resting upon plaintiffs’ counsel in this 
case comes from the significance of the rights asserted, the remedies 
sought and the fact that this was an action in which they literally represented 
a million and one-half members of the International Organization. As Court 
officers, plaintiffs’ attorneys were mediators of federal justice to the Team- 
ster Organization and its vast membership. Moreover, the responsibility 
of plaintiffs' attorneys to this Court in a matter involving such|a novel and 
creative approach to a national problem and such a startling precedent was 
as great as its responsibility to the membership of the International Organ- 


ization. 
417 


1 WF Preoccupation with this case prevented acceptance of other cases: 


My almost complete preoccupation with the present case/has not only 


prevented me from accepting a number of retainers in other matters, but 
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has prevented me from working, as I should otherwise have worked, upon 
a problem in the field of international law which probably would have taken 
me by this time to the Court of International Justice at The Hague. 
13. The result obtained: 

The Consent Order represents a clear-cut victory for the plaintiffs. 
The beet way to understand the value of the Consent Order to the plaintiffs 
and the dimensions of their victory is to compare what they achieved by 
the Consent Order with what they demanded by the complaint: 


(a) They complained that the officers elected at the 17th Convention 


had not been properly elected and are not de jure officers. Under the Con- 


sent Order, they are merely provisional officers. They are subject to 
ouster by this Court for good cause shown. 

(b) They complained that because the 17th Convention was rigged, 
as the Court itself found in its Findings of Fact and Conclusions of Law, 
the million and one-half members of the International Organization ought 
to get a new and fairly conducted Convention as soon as feasible. Under 
the Consent Order, they will, after a reasonable cooling off period, get 
such a convention and it will be under Court supervision. 

(c) They claimed that the members of the International Organiza- 
tion were entitled to honest and fair elections of convention delegates from 
the 891 locals affiliated with the International. In this connection they had 
contended that the delegates to the 17th Convention had not been properly 

selected or elected as required by the then Constitution. Under the 
Consent Order the plaintiffs get new, secret elections of delegates, pur- 
suant to Court-imposed standards insuring intra-union democracy. 

(d) Plaintiffs complained that conflicts of interest and dishonest 
stewardship of union funds and property constituted glaring abuses within 


the International Organization. By the Consent Order the Court requires 
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that defendants divest themselves of conflicting interests and it mandates 
honest and ethical handling of union funds and property pursuant to standards 
such as are called for in the AFL-CIO Ethical Practices Codes and by the 
legal requirements imposed on fiduciaries. 

(e) Plaintiffs complained of intra-union dictatorship and a resultant 
widespread denial of democratic and constitutional rights of members and 
of subordinate bodies... The Consent Order in effect forbids such dicta- 
torship, establishes industrial democracy within the union and provides a 
watchdog committee called a Board of Monitors to enforce the order. It 
obviously rests upon the Monitors to establish and enforce a code of fair 
hearings, a code of fair elections, a code of fair conduct of union meetings, 
and a code setting forth a bill of rights for union members. 

(f) Plaintiffs complained that neither Beck nor Hoffa was a proper 
candidate for office in the International Union. However, because of the 
preliminary injunction, Beck and his associates continued as hold-over 
officers without the surveillance of Court officers or the Court, Therefore, 
plaintiffs had the choice of (1) continuing the litigation to ultimate victory 
while Beck and his associates controlled the International without Court 
direction for about two years of litigation and appeals, or (2) permitting 
Hoffa, pursuant to the Consent Order, and his associates, to act as provision- 

419 al officers under Court control now. By agreeing to the Consent Or- 


der, plaintiffs chose the second alternative as the better one. Hoffa is not 


the General President, he is the provisional General President; and his 


officers are not de jure officers, they are provisional officers, 
(g) Plaintiffs complained that one of the aspects of intra-union dic- 
tatorship which needed correction was the manner in which constitutional 
amendments were railroaded to adoption at conventions without due deliber- 
ation, fair notice or honest balloting. The Consent Order wasgj in this con- 


nection better than any result which could have been expected from continued 
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litigation. The Monitors have a right to propose constitutional amendments; 
and such proposals must be submitted to the delegates at the next convention 
for their democratic decision. This remedy goes beyond persons to the 
system itself. Similarly, the Consent Order permits the Board of Monitors 
as Court Officers to propose model codes (such as those mentioned above) 
of by-laws for local unions affiliated with the International Organization, 
and the general officers of the International are required to recommend to 
the locals adoption of such by-laws (codes). This will guarantee procedures 
of fair hearing, fair election, etc., at the local level, and thus prevent the 
self-perpetuation in power which has been a major source of problems and 
difficulty heretofore. 

{h) Plaintiffs complained that local unions were put into trusteeship 
and deprived of autonomy in an arbitrary fashion, often for the purpose of 
perpetuating the power of International or local officers. The Consent Or- 
der requires the General Executive Board to review the status of all trus- 
teed locals and to take steps to restore them to autonomy as quickly as this 
may be done with due regard to the welfare of the members involved. More- 


‘over, the Board of Monitors is given the power to recommend the removal 


420 of trustees and the restoration of self-government to trusteed locals 


with all deliberate speed consistent with the best interests of the locals. 
This must result in Monitor recommendations of standards of fair hearing 
and proof before trusteeships can be established. 

(i) Plaintiffs complained against reprisals taken by union officials 
against persons connected in any way, directly or indirectly, with the 
present litigation. The Consent Order not only forbids such reprisals, it 
requires the General Executive Board itself to bring charges against those 
guilty of such reprisals. A union bill of rights will ban reprisals against 
dissidents within the union and will guarantee freedom of speech for mem- 


bers. 
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(j) Plaintiffs complained of specific abuses which denied to rank- 
and-file members any controlling or.democratic voices in their own unions, 
Internationaland local. . The Consent Order exoreesiy, and particularly re- 
quires respect for a number of democratic standards which it spells out. 
The Monitors will doubtless unpack the implications of those standards. 

(k) As Court Officers, the Monitors have the inherent right to seek 
instructions, interpretations and remedies from the Court nae unanti- 
cipated problems arise or where their recommendations are arbitrarily 


rejected by the defendants. 


(1) The Court's jurisdiction continues because the case is not 


closed. If there is serious violation of the Consent Order by the defend- 
ants, including all of the provisional officers, the Court has the power, on 
proper application and notice, to grant such remedy as its reasonable dis- 
cretion dictates. 
421 (m) Finally, as a token and pledge of their victory, the International - 
Organization is required to pay plaintiffs’ expenses and counsel fees. 
14. The standing and skill of counsel for plaintiffs: 
The standing and competency of my associates will sufficiently ap- 
pear from their own affidavits or petition in this matter. I here set forth 
the information pertaining to my own background, standing, skill, compe- 
tence and reputation in the legal profession: 
(a) I was born in New York City, and received my elementary 
school education, at the Parochial School of St. Anthony of Padua in the 
Bronx, New York City, from which I won a high school and college scholar- 
ship for Fordham (it was then called St. John's) High School and College. 
Thereafter I attended Fordham University Law School from which I was 


graduated in 1930. 
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(b) After serving a clerkship in the office of Thomas F. Franklin, 
Esq., in New York City, I became a lawyer on the staff of the New York 
State Insurance Department in the Bureau of Liquidations and Rehabilita- 
tions. There I settled or tried, before Official Referees, approximately 
1, 000 cases of a varied nature for insurance companies then in liquidation 
or rehabilitation. 

(c) Subsequently, the Superintendent of Banks of the State of New 
York requested the Superintendent of Insurance of that State for the trans- 
fer to the Banking Department of a lawyer experienced in the liquidation 
and rehabilitation of insurance companies. Thus, I became attached to 
the Banking Department of the State of New York for the liquidation of the 
Prudence Company. I was in charge of the legal staff employed at the of- 
fices of the Prudence Company in liquidation for the purpose of handling 
the legal problems incident to liquidating that company. In that capacity, 

for approximately one year I worked directly under the Superintendent of 
Banks, the Counsel for! the Banking Department, and the Special (outside) 
Counsel (Sullivan, Donovan & Heenehan) appointed by the Superintendent of 
Banks for the liquidation of the Prudence Company. There, in collabora- 
tion with a group of bank examiners, accountants and other experts, I 
helped prepare plans for refunding the many certificated mortgage loans 
which had been negotiated and sold by the Prudence Company. 

(d) After about one year of this work, the United States District 
Court for the Eastern District of New York took jurisdiction over the liq- © 


uidation and appointed three trustees or receivers to assume control over 


the Prudence Company thus placed under federal jurisdiction. The three 


receivers continued me in office as chief house counsel for the Prudence 
Company, now in federal receivership. I worked in this connection for 


approximately an additional year. Then I was retained by Westchester 





59 
Trustees, who had been designated as such by the Superintendent of Insur- 
ance, for the purpose of aiding the liquidation of millions of dollars worth 
of mortgaged properties in Westchester County, State of New York, and 
did approximately an additional year of this type of work, during which I 
closed titles on real estate properties aggregating several millions of dol- 
lars. 

(e) I was then retained as House Counsel for the Excess Insurance 

Company of America. This company worked exclusively in the field of 
re-insurance or excess insurance. There, in collaboration with others, I 
developed the first retrospective rat ing workmen's compensation policy 


ever authorized by the Insurance Department of the State of New York. 


Also, in collaboration with the then president of the Excess Insurance 


Company and with the District Attorney of the State of New York, I pre- 
pared for trial the criminal case of embezzlement then pending |against the 
former president of the Excess Insurance Company, one James 
Gibbs, who, in concert with the comptroller of that company, had embez- 

zled several million dollars therefrom. I was finally successful in per- 
suading the comptroller to give me a full confession which, in question- 
and-answer form, as conducted by me and as recorded by an official court 
stenographer, comprised some 2, 200 pages. 
(f) In 1935, Fordham University asked me to conduct classes in its 
School of Social Service on the subject of Social Casework and the Law. 
This I did for a period of seven or eight years, conducting such classes for 
evening courses. 
(g) Meanwhile, a Justice of the Children's Court of the City of New 
York, who had formerly worked in the New York State Labor Department 
as a Referee in Workmen's Compensation cases, suggested my joining the 


legal staff of the New York State Labor Department as Counsel for the 
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Division of Women in Industry and Minimum Wage. I was interviewed by 
the head of that division, Miss Frieda Miller, and by the then Industrial 
Commissioner of the State of New York, Elmer Andrews. As a result, I 
was appointed as counsel to that Division. 

(h) Some six months afterwards, Elmer Andrews resigned and 
Frieda Miller became Industrial Commissioner of the State of New York. 
She asked me to become Counsel for the New York State Labor Department 
and she also conferred on me the rank of Deputy Industrial Commissioner. 
I served as Deputy Industrial Commissioner and Counsel for the New York 
State Labor Department from 1938 to February or March of 1944. During 
that term, I conducted numerous hearings (including minimum wage hear- 
ings), some of which were public while others were private. 

424 (i) I also became Chairman of the Civil Service Appeal Board within 


the New York State Labor Department. Governor Lehman appointed me as 


a special investigator for the purpose of determining the extent of Commu- 


nist penetration of the New York State Labor Department. My unpublicized 
hearings and my investigations in that connection comprised several thou- 
sand pages and resulted in the expulsion from the New York State Labor 
Department of the confidential secretary of the Central Executive Commit- 
tee of the Communist Party of the United States, and one other person. The 
outbreak of the second’ World War interrupted this investigation and it was 
then taken over by a federal agency. 

(j) Among my other responsibilities as Deputy Industrial Commis- 
sioner and counsel of the New York State Labor Department was the investi- 
gation of two important cases of embezzlement by employees of the Depart- 
ment; Supervision of the Division of Bedding; the preparation of all appeals 
within the jurisdiction of the Board of Labor Standards as well as the opera~ 


tions of the Division of Bedding and the Division of Codes which prepared 
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the technological codes for the various industries; and top-level counsel 
work for the whole Department of Labor. Prior to graduation from law 
school, I had taught mathematics and had become interested in science. 

It was that background which prompted my appointment as deputy in charge 
of the Division of Codes, which dealt with technology and science. For 
example, I conducted in Batavia, New York, important public technical 
hearings respecting the structural safety and stability of the first balcony 
of a theatre which I had closed as dangerous to public safety. 
(k) I was placed in charge of the first New York Committee on 
Anti-Discrimination in the State of New York. . I prepared the original 
policies and procedures for that pioneering effort in New York State. I 
425 helped draft and myself drafted a number of pieces of New York 
legislation, including the first War Dispensation Act ever drafted in the 
United States. I made and wrote all of the original administrative deci- 
sions and guided all of the original research in the case which became 
Railway Mail Ass'n v. Corsi, 326 U.S. 88; and the United States Supreme 
Court's decision in that case vindicated my original official action. 
(1) I was a member of the Advisory Board of the Division of Place- 
ment and Unemployment Insurance. I argued all of the challenges to the 
constitutionality of the present New York State Minimum Wage Law as they 
arose in the first instance in the Mary Lincoln's Candy Company case be- 
fore the Board of Standards and Appeals of the State of New York. I was 
in charge of all appeals to that Board. I worked closely with the Attorney 
General of the State of New York in the further developments of the Mary 
Lincoln's Candy Company case and until it became the leading state au~ 
thority established by the Court of Appeals of New York State (Mary Lin- 


coln Candies, Inc., v. Dep't of Labor, 289 N.Y. 262) for that purpose. | 
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(m) In 1944, I returned to private practice in New York City. Since 


that time my clients have included the Stone Crushing Association of the 


State of New York; Frank G. Shattuck Company; Horn & Hardart Company; 
Bickford's, Inc.; White Tower Corporation; Stouffer Corp.; Murray Manu- 
facturing Corp; Hot Shoppes, Inc.; Henry Heide Incorporated; Wallace & 
Co.; Thomas E. Murray; Francis Cardinal Spellman; The Trustees of St. 
Patrick's in the City of New York; John J. Reynolds; and many others. 

(n) My work for the rockcrushing industry of the State of New York 
involved complicated legal, scientific and mathematical issues which re- 

sulted in the revocation of the Rock Crushing Code of the State of 
New York and the redrafting of that code along more accurate scientific 
and mathematical lines.! My work for the Bickford's company includes the 
leading case by which the jurisdiction of the National Labor Relations Board 
over restaurants is today fixed: 110 NLRB 1904. 

(o) I was directly involved in the following cases, sometimes work~ 
ing for other attorneys whose names appear in those cases: Waterfront 
Commission of New York Harbor, et al., v. Staten Island Loaders, 347 
U.S. 439; John J. Linehan v. Waterfront Commission, 347 U.S. 849; Rail- 
way Mail Ass'n v. Corsi, 293 N.Y. 315 and 326 U.S. 88; NLRB v. Henry 
Heide, Inc., 349 U.S. 952; Bickford's, Inc., 35 LRRM 1341; Bickford's, 
Inc., v. Mesevich, 107 N. ¥.S. 2d 369. 

(p) Beginning in 1944, I became a Lecturer in Constitutional Law in 
Fordham University Law School, I still lecture on that subject as Assistant 
Professor of Constitutional Law. I have also lectured for a period of ap- 
proximately five years on the subject of Jurisprudence (the philosophy of 
law), and on the subject of Labor Law at Fordham University Law School. 
Pressure of work from my practice has prevented me from continuing my 


lectures on these two latter subjects. Moveover, I have had to confine my 
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present lectures on Constitutional Law to evening classes because of my 
practice. 

(q) Shortly after leaving the Labor Department, I became a Trial 
Examiner for the New York State Labor Relations Board, and I served in 


that capacity for approximately one year. 


(r) In 1950, President Truman appointed me as a member of the 


Atomic Energy Labor Panel under the chairmanship of Will Davis, Esq. 
I served in that connection for approximately three years, I re- 
signed because of the pressure of other work. 
(s) Two or three years ago I became Chairman of the Citizens Wa- 
terfront Committee to investigate crime and corruption on the New York 
State waterfront. Our Committee effected the end of a waterfront strike 
sigelvitng every port from Maine to Texas. | 
(t) Ihave engaged in radio and television debate on numerous occa~ 
sions, especially respecting problems of labor law and international law. 
I have written on legal subjects for various law reviews, "America, ne 
“Commonweal, " "National Review, " "Catholic World, " etc. 
(u) My personal references include Judge Albert Conway, Chief 
Judge of the Court of Appeals of the State of New York; Francis Cardinal 
Spellman, Archbishop of New York; Robert I. Gannon, S. J., former 
president of Fordham University; Thomas E. Murray, former member of 
the Atomic Energy Commission; Thomas Curran, former Secretary of 
State of the State of New York; United States District Judges Gregory F. 
Noonan, Edmund Palmieri and John F. X. McGohey; New York State Su- 
preme Court Judges Vincent Lupiano and Owen McGivern; Louis Waldman, 
noted labor lawyer; Senator Thomas Sheridan; and Senator Walter Mahoney 


of the State of New York. 
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15. Proposed fee a slight burden on members: 

In the analogous situation of a minority stockholder's suit, the courts 
have sometimes, in measuring the value of legal services, not only referred 
to the benefits accruing to the stockholders, but have also referred to the 
cost per stockholder or, rather, per share of stock of the fee proposed. In 
the present case, the proposed fee of $350, 000 for all attorneys connected 


with the plaintiffs in any way would amount to approximately 23 cents per 


428 member on the assumption that the Teamster Organization has one 


and one-half million members. This is indeed a small cost to the member- 
ship when compared with the extraordinary results achieved on their behalf, 
and when contrasted with routine assessments made to the membership by 
Teamster locals throughout the country. It is common to make assessments 
of ten dollars per member for legal fees or retainers. 

The proposed fee will, of course, come from the Union treasury 
which is well able to pay it. Upon information and belief, the Union has 
net assets of between 40 and 43 million dollars. 

16. Fees and expenses of adversaries: 

The fees for which attorneys for plaintiffs have made application 
should be compared with the total legal fees of all attorneys who at one stage 
or another represented or acted for the defendants in this case. The same 
is true in matching plaintiffs' expenses with defendants’ expenses. The fees 
paid to defendants’ attorneys serve to constitute some standard or guide for 
evaluating the reasonable value of the services of plaintiffs’ counsel -- 
bearing in mind always the fact that plaintiffs’ counsel's services produced 
2 successful result and that their compensation was contingent, which was 
not true of the services and compensation of defendants‘ counsel. 

In this connection, reference should be made to the fees paid to Mr. 


Williams and to Mr. O'Donoghue, but not to those alone. The defendants 
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should be required to disclose, for proper comparative and guidance pur- 
poses, the total fees paid to any attorney who had any connection, however 
slight or remote, with the present action. Some of the attorneys helping 
defendants were, on information and belief, paid their fees out of the treas- 
uries of subordinate bodies. For example, Mr. Jack Wiley, attorney for 
Local 600, spent a considerable time dealing with the issues of this case on 

behalf of defendants and some of defendants' subordinate bodies. The 
same is true of Dave Previant, Herbert Thatcher, John Wiley, Frank Fitz- 
gerald and many others. 

Similar comments may be made with respect to defendants’ expenses 
and disbursements in this action, especially those for public relations ad- 
vice incurred in connection with the instant litigation and the facts and events 
leading up to it. On information and belief, not all of these expenses were 
paid by the International Organization. Some of them were paid by subordi- 
nate bodies working in conjunction with the defendants in this case or work- 
ing in sympathy with them. For example, one Moss Herman, of Local 584 


of New York City, spent much time attending the trial and the arguments 


for preliminary injunction in this action on an almost daily basis. Indeed, 


he only interrupted his attendance at Judge Letts’ courtroom in order to 
attend the criminal trial of James R. Hoffa in the United States) District 
Court for the Southern District of New York. At times Mr. Herman was 
accompanied by other members of Local 584. He obviously had expenses 
for hotel and meals and travel. So did they. On information and belief, 
Local 584 paid these expenditures. 
I suggest that if all of the legal fees paid by defendants and the Inter- 
national body and its subordinate bodies were totalled, insofar as they con- 
cerned this case directly or indirectly, they would far exceed the total val- 


vation ($350, 000) placed on legal services rendered to plaintiffs. Nor have 
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the fees paid or incurred to Messrs. Williams and O'Donoghue been insig- 
nificant, standing alone. The fact that part of the compensation for Mr. 
Williams came in the form of an annual retainer for future work or future 
availability is not to be discounted. In any case, no fair comparison can 
be made until the total fees paid to all attorneys by the International Organ- 
ization and its subordinate bodies has been submitted under oath to this 

430 Court in connection with this case. 

Upon information and belief, the International Brotherhood of Team- 
sters during the year 1957 spent more than $334, 000 for public relations 
and more than $215, 000 for legal fees in connection with Civil Action No. 
2361-57 and the facts and events, the revelations and admissions, leading 
to that action. In other words, the International Organization spent almost 


$550, 000 for legal fees and public relations. Upon information and belief, 


this total does not include the fees incurred by the International Organiza- 


tion because of the services of its present General Counsel, which, upon 
information and belief, include $100, 000 a year for three years and $50, 000 
for the trial of the action. Nor does the $550, 000 total include the services 
of such attorneys as Dave Previant, Herbert Thatcher, John Wiley, Frank 
Fitzgerald, Fred Tobin, Gerard Treanor and many others who in one way 
or another participated in the case and who were paid out of Union funds. 

According to the Minutes of the McClellan Committee, some $8, 000 
was paid for hotel bills by the International Organization and by its subordi- 
nate bodies in connection with the single trial of Mr. Hoffa before Judge 
Bonita Matthews of this Court. 

I respectfully emphasize, while referring to these fees and expenses 
paid to defendants' counsel and others, that the services rendered to defend- 
ants were not on a contingent basis, whereas the services rendered by me 


and my co-counsel were. 
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Vi. 
Expenses 


During the course of this action, counsel for the plaintiffs incurred 


various expénses in connection therewith. 


My own expenses, as summarized and itemized on the annexed sched- 


ules (marked Exhibit B), and for which I have not been reimbur 


to $9,795.53. My expenditures amounted to $17, 000. 80, but I 


sed, amount 


have been 


reimbursed to the extent of $7,203.27 by the Teamster Rank and File Com- 


mittee. I contemplate that other counsel will submit their own 


seek reimbursement therefor. 


expenses and 


In my opinion, the expenses which Iadvanced were reasonable and proper. 


Vil. 
Prayer 


I respectfully request that this Court allow to me a fair, reasonable 


and adequate fee for my services herein, and allow me, in addition, the sum 


of $9, 795.53, to reimburse me for expenses incurred by me in connection 


with this action. 


As indicated at the outset of this affidavit, a request has previously 


been made that this Court allow, in total, the sum of $350, 000 


counsel for the plaintiff. 


as a fee to all 


I cannot, of course, know what total amount of fees this Court will fix 


and allow to all counsel. 


I respectfully submit that, having in mind my overall contribution to 


this case, as contrasted with the real, but nevertheless necessarily lesser, 


contributions by other counsel, the allowance to me (for myself and my New 


York firm and its associates) should be in the amount of $200, 000. 


/s/ Godfrey P. Schmidt 
Sworn to before me this 25th day of April, 1958. 


/s/ Lawrence G. Novick, 
* * * * * * *&* *€ * 


Notary Public 








453 [Filed May 12, 1958] 
STATEMENT OF COUNSEL IN AID OF MOTION FOR 
ORDER PURSUANT TO PARAGRAPH 14 OF CONSENT 
DECREE ENTERED JANUARY 28, 1958 


The relationship between the counsel who filed the aforementioned 


motion, Thomas J. Dodd, M. J. Blumenfeld and Godfrey P. Schmidt, was 


one which was created solely for and existed only during the prosecution of 
the instant suit. Associated with Mr. Dodd in this action and otherwise are 
John L. Calvocoressi and Sheldon Z. Kaplan. Associated with Mr. Blu- 
menfeld as a junior partner and in this action is Robert E. Cohn, and also, 
associated with Mr. Blumenfeld in this action and otherwise are Jay S. 
Siegel and other members and employees of Mr. Blumenfeld's law firm. 
Mr. Dodd is not a member of that law firm. He occupies his own space in 
quarters maintained by that firm. He maintains his own legal and clerical 
help and all other facilities. 

It is the intention of this memorandum to set forth in very brief 
terms the participation of these counsel in the instant case. No effort is 
made herein to reiterate the very substantial legal and equitable problems 
which were met by counsel for the plaintiffs as these matters are already 
well known by the court. It has always been the sole desire of Mr. Dodd 
and Mr. Blumenfeld in this connection to have the court evaluate the serv- 
ices rendered by counsel and to determine a reasonable fee therefor in ac- 
cordance with its judgment as to the value of such services. In aid thereof, 
the following narrative is respectfully submitted. 

454 NARRATIVE OF PARTICIPATION IN THE CASE 
A. |Complaint and Preparation of Action 

On August 29, 1957, Messrs. Dodd, Calvocoressi and Siegel reviewed 

the first draft of the proposed complaint in the matter which eventually be- 


came Civil Action No. 2361-57 in the United States District Court for the 
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District of Columbia. Under Mr. Dodd's direction, Messrs. Calvocoressi 
and Siegel looked up authorities on which to base the action and Mr. Dodd 
returned the draft to Mr. Schmidt in New York with certain suggestions. 
On September 12, 1957, Mr. Schmidt submitted the second draft to Mr. 
Dodd and a conference was held between Messrs. Dodd, Blumenfeld, Calvo- 
coressi and Siegel concerning the same. On September 13, Mr. Schmidt 
and Mr. Smith of his office came to Hartford and together with Messrs. 
Dodd, Blumenfeld, Cohn, Calvocoressi and Siegel a conference was had 
concerning the draft and particularly concerning the prayer for relief in 
such draft and a final form for the complaint was agreed upon. (On Septem- 
ber 16, Messrs. Dodd and Calvocoressi held a conference in New York with 
Messrs. Schmidt and Smith. During the above period, Messrs.) Blumenfeld 
and Cohn were engaged in further research concerning the character of the 
action and the jurisdiction of the court to hear it. On September 17, Messrs. 
Dodd, Blumenfeld, Calvocoressi and Cohn spent a full day in research on 
the procedure to be followed to obtain a temporary restraining order and/ 


or an order to show cause why a preliminary injunction should not issue in 


this matter. On September 18, Messrs. Dodd and Calvocoressi flew to 


Washington where they spent the day with Mr. Kaplan reviewing and plan- 
ning the service of process aspects involved in the action. On September 19, 
Messrs. Dodd, Kaplan, Calvocoressi and Schmidt conferred at ‘the offices 
of Dodd, Kaplan & Schmidt in Washington and prepared a proposed tempo- 
rary restraining order which Messrs. Dodd, Kaplan and Schmidt presented 
before Judge Letts. On September 20, the complaint was filed and Messrs. 
455 Schmidt, Dodd and Kaplan prepared an order to show cause, which 
order to show cause was issued by the court after two hearings thereon 
before Judge Letts in chambers, in which hearings Messrs. Dodd, Schmidt 


and Kaplan participated. 
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B. The First Preliminary Injunction 

On September 23, Mr. Calvocoressi went to Washington to accompany 
the marshall in serving the process in the action and to guarantee that it 
was done properly. Messrs. Dodd, Blumenfeld and Cohn held a morning 
conference in Hartford concerning the problems of service and jurisdiction 
and Messrs. Dodd and Cohn spent the afternoon and evening in New York re- 
viewing matters with Mr. Schmidt. Messrs. Blumenfeld and Siegel continued 
review on the jurisdictional questions in Hartford. As a result of such re- 
view and research by Messrs. Blumenfeld and Siegel it was eventually deter- 
mined that the jurisdictional grounds cited in the complaint, to wit: diversity 
of citizenship and Section 301 of the Labor Management Relations Act, pre- 
sented serious and substantial questions of law in view of certain adverse 
decisions in similar cases involving labor unions. It was decided that the 
District Court for the District of Columbia had jurisdiction to hear the cause 
against a labor union whose headquarters was within the District of Columbia 


by virtue of the line of judicial decisions culminating in the decision of the 


case of Busby et al v. Electric Utility Employee Union 147 F 2nd 865. This 


determination was embodied in the memorandum which was submitted to 


the court in this connection. On September 24, Mr. Calvocoressi accom- 
panied the marshall in the service of the order to show cause on the defend- 
ant, International Brotherhood, and on Martin O'Donohue, Esq., counsel 
for the defendant. Messrs. Dodd and Cohn continued their conference in 
New York with Mr. Schmidt, and Messrs. Blumenfeld and Siegel engaged 
in further research in Hartford. On September 25, Mr. Dodd continued his 
conferences with Mr. Schmidt in New York, and Messrs. Blumenfeld and 
Cohn drafted a memorandum to be submitted to the court on the questions of 
456 jurisdiction of the United States District Court for the District of Co- 


lumbia and the adequacy of the service of process as it had been accomplished 
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under Mr. Calvocoressi's direction. On September 26, Messrs, Dodd and 
Cohn went to Washington where they met Mr. Calvocoressi and spent the 
day and night rechecking citations and preparing the argument on the juris- 
dictional and service questions. In this connection the affidavit lof John L. 
Calvocoressi was prepared to be filed in connection with the action. On 
September 27, a hearing on the preliminary injunction was held |before 
Judge Letts. Argument was made by Messrs. Dodd and Schmidt. Messrs. 
Cohn, Kaplan and Calvocoressi were present. At approximately 2 p.m. 
Mr. Schmidt left to return to New York and Mr. Dodd concluded the argu- 
ment including the requests for preliminary relief. As the court had di- 
rected, Mr. Dodd and Messrs. Cohn and Calvocoressi prepared and filed 
orders denying various motions filed by the defendant. Mr. Dodd, together 
with one Peter Hoguet, obtained the bond upon which the proposed: order 
was predicated. From approximately 6 p.m. until the following 3 a.m. 
Messrs. Cohn and Kaplan under the direction of Mr. Dodd prepared the 
proposed finding of facts and conclusion of law which the plaintiffs had been 
directed by the court to prepare. Joseph LaBrutto was present during this 
period and from time to time placed telephone calls to Mr. Schmidt in New 
York to keep him informed as to the findings and conclusions as they were 
completed. On September 28, Mr. Dodd accompanied by Messrs. Cohn 


and Kaplan presented the proposed findings and proposed orders to the 


court and after argument thereon the court signed them at approximately 


11 a.m. 
C. The First Appeal to the Court of Appeals 
Mr. Dodd was immediately notified to appear in the Court of Appeals 
and, within an hour of the granting of the preliminary injunction, the Court 
of Appeals held argument on defendant's petition to stay the injunction. The 


argument was conducted by Mr. Dodd who was accompanied by|/ Messrs. 
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Cohn and Kaplan. Upon the issuance of an order by the Court of Appeals, 
Messrs. Dodd, Cohn and Kaplan together with Mr. Schmidt, who had arrived 
457 that afternoon, held a conference at the office of Dodd, Kaplan & 
Schmidt concerning an appeal to the United States Supreme Court. 
D. The Appeal to the United States Supreme Court 
At that conference it was determined that such an appeal had to be 

addressed to the Circuit Justice for the District of Columbia, to wit: Mr. 


Chief Justice Warren, and that such an appeal could probably be brought 


under the so-called "all writs" section of the U. S. Code. On September 


29, Mr. Dodd contacted the Clerk of the United States Supreme Court 
concerning ways and means of getting the earliest possible hearing on the 
proposed appeal. During that afternoon and until approximately twelve 
that night, Messrs. Dodd, Cohn and Calvocoressi together with Messrs. 
Schmidt and Smith prepared in Hartford the petition to the United States 
Supreme Court. Messrs. Dodd, Cohn and Schmidt took a 2 a.m, train to 
Washington and presented themselves with Mr. Kaplan to the Clerk of the 
United States Supreme Court at approximately 9 a.m. to file the appeal. 
While discussion was had with the Clerk concerning the appeal, Mr. Cohn 
served the papers upon opposing counsel. Upon receipt of the defendant's 
answer to the petition that afternoon, Messrs. Schmidt, Dodd, Kaplan and 
Cohn drafted a reply brief which was completed that evening and filed at 
9 a.m. on October 1, 1957. Upon receipt of an adverse ruling from the 
Chief Justice on October 2, 1957, a conference was held between Messrs. 
Schmidt, Dodd, Kaplan and Cohn concerning future steps including amend- 
ment of the complaint should the facts warrant such amendment. 
E. Preparation for Application for a Restraining Order 
On October 9, Messrs. Cohn and Kaplan entered into a stipulation 


with the defendant's counsel, Mr. O'Donohue, allowing him more time in 
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which to file an answer. During the period from the end of the Teamster's 
Convention numerous conferences were had between Messrs. Blumenfeld, 
Dodd, Cohn and Calvocoressi and telephone conferences were had with Mr. 
Schmidt concerning further steps to be taken including an application for a 

temporary restraining order. On October 10, Mr. Dodd conferred 
with Mr. Schmidt in New York and subsequently both flew to Washington 
where they met and conferred with Mr. Kaplan. On October 1l, Mr. Dodd 
together with Mr. Schmidt spent the day investigating the facts jas they ap- 
peared to be available relative to the conduct and circumstances of the 
Teamster's Convention. On October 12 and 13, Messrs. Dodd, Blumenfeld, 


Cohn and Calvocoressi draft the new order to show cause and application for 


-a temporary restraining order. Mr. Calvocoressi proceeded ie Washington 


with the papers on October 13. On October 14, a hearing was held before 
Judge Sirica concerning a motion to calendar and certain other |matters 
raised by Mr. O'Donohue. Mr. Dodd conducted the argument. During this 
period Mr. Calvocoressi arranged and supervised the service of the amend- 
ed complaint and the order on the defendant, International Brotherhood and 
its counsel, Mr. omancine: Hompétately: subsequent tothe hearing before 
Judge Sirica, Messrs. Dodd, Schmidt, Kaplan and Cohn presented them- 
selves before Judge Letts who signed the temporary restraining order. Mr. 
Dodd made arrangements with the Aetna Casualty and Surety to issue the 
bond in connection with the restraining order. 
F. Preparation for and Hearing on the Second Preliminary Injunction 
During the rest of the week from October 15 to October 20, Messrs. 
Dodd and Calvocoressi held meetings with various teamsters officials in 


New England in order to ascertain whether any testimony would be available 


concerning illegal activities in that section of the country. On October 16, 


Messrs. Blumenfeld and Cohn spent the day in a painstaking review of the 
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teamsters constitution and evolved.certain standards to be applied in re- 
viewing the evidence which was available to the plaintiffs. It was decided 
at that time that although the evidence of abuses and malfeasances through- 
out the teamster movement was abundant, the event which created a justi- 
ciable controversy was the election held at the 17th Convention. Mr. Cohn 
accordingly was instructed to review the documentary evidence in order to 
459 determine what proof was therein contained concerning violations of 
the election provisions of the teamsters constitution. The theory to be ad- 
vanced thereby was that where there is widespread and prevalent illegality 
in an election, the election itself is illegal and a court is justified and re- 
quired to take action in relation thereto. On that date, Mr. Cohn took an 
evening plane to Washington to commence work on the documentary evi- 
dence. On October 17, Mr. Cohn served a subpoena on Robert Kennedy, 
counsel for the Senate Select Committee on Improper Activities in the La- 
bor Management Field and proceeded to undertake to analyze the documen- 
tary evidence consisting of the minutes of the credentials committee at the 
17th Convention and the credentials of the delegates thereto. A point by 
point comparison of the minutes with the credentials showed certain very 
marked inconsistencies and illegalities all of which appear in a document 
entitled "Memorandum in re Analysis of the Records of the Convention of 
the International Brotherhood of Teamsters’ which was prepared by Mr. 
Cohn for submission to the court under instruction previously given him by 
Messrs. Dodd and Blumenfeld. The documentary evidence, when first 
made available to Mr. Cohn, consisted of two large paper cartons stuffed 
with papers and it was necessary to go through all the documents contained 
therein and ascertain the relevant documents and to correlate them. This 
task took four days with approximately eighteen hours devoted to it on each 


such days. On October 20, Messrs. Dodd and Calvocoressi went to Wash- 


ington where they met with Mr. Cohn and spent the evening and night reviewing 
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the documentary evidence in preparation for the hearing on the en rs to 
show cause to be held on October 21. Mr. Cohn submitted for approval 
affidavits by Messrs. McInerney and Cunningham which he had prepared 
to be signed for submission at the hearing on the order to show cause. 
The hearing on the order to show cause was conducted by Messrs. Dodd 
and Schmidt and continued from October 21 to October 23. Also present 

were Messrs. Cohn, Kaplan and Calvocoressi. On the night of October 
22, Messrs. Schmidt, Dodd, Cohn, Kaplan and Calvocoressi prepared 
and revised the findings of fact and conclusions of law which were submit- 
ted to the court on October 23. The injunction order was entered on that 

460 . date. 

G. The Second Appeal to the Court of Appeals 
During the period from October 23 to October 29, Messrs. Blu- 
menfeld and Cohn engaged in research concerning the pending appeal to 


the United States Court of Appeals. On October 29 at a conference held 


in Hartford in which Messrs. Dodd, Blumenfeld, Schmidt, Cohn and Calvo- 


coressi participated, the reply to defendants’ petition to the United States 
Court of Appeals was drafted. On October 30, Messrs. Dodd and Cohn 
flew to Washington where they conferred with Mr. Kaplan concerning the 
pending appeal and also prepared certain motions concerning dissolution 
of bonds. On October 31, argument was held in the Court of Appeals which 
argument was conduced by Messrs. Dodd and Schmidt, also present were 
Messrs. Kaplan and Cohn. 
H. Motions and Other Matters 

On November 4, Messrs. Dodd and Cohn had a full day conference 
in New York with Mr. Schmidt concerning the evidence to be presented on 
the trial on the merits. During the period from November 3 to| November 8, 


Messrs. Cohn and Calvocoressi under direction of Mr. Blumenfeld prepared 








76 
various motions including a Motion to Produce. In addition thereto, Mr. 
Siegel under Mr. Blumenfeld's direction spent the entire week engaged in 
research seeking precedents to support the admission of certain question- 
naires as evidence in the trial on the merits. On November 12, Mr. Cohn 
went to Washington to prepare the argument on the Motion to Produce cer- 
tain documents. On November 13 and 14, Messrs. Cohn and Kaplan checked 
on authorities concerning the Motion to Produce and concerning a further 
motion to be heard on November 15 for the dissolution of the first preliminary 
injunction bond and the bond on the temporary restraining order. On Novem- 
ber 14, Messrs. Cohn and Kaplan prepared a memorandum of law on these 
points to be submitted'to the court in supplement of oral argument. On 
461 November 15, argument was heard by the court on these motions. Mr. 
Cohn argued for the plaintiffs and Mr. Kaplan was present. The court 
granted both motions with certain amendments and deletions. The order of 
the court in this connection resulted in the production before trial for ex- 
amination by the plaintiffs of, among other things, the minute books of the 
trusteed locals. 
I, Preparation for Trial 

During the week from November 16 to November 21, Messrs. Dodd, 
Blumenfeld, Cohn, Calvocoressi and Siegel were engaged in correlating 
the evidence which was available and determining what evidence would have 
to be presented on the trial on the merits. On November 20, Messrs. Dodd 
and Blumenfeld and Cohn held a full day conference with Mr. Schmidt in 
New York. It was determined that it would be quite impossible from a 
time and expense standpoint to attempt to present oral evidence to prove 


all the illegalities committed by the defendants in connection with the 17th 


Convention. Therefore, it was decided that the oral evidence to be intro- 


duced should be in support of the documentary evidence to be introduced 
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and should be designed to prove that the pattern of illegality existed through- 
out the union on geographical basis and it was further determined that evi- 
dence should be introduced concerning the violence, destruction of property, 
threats and reprisals including loss of union benefits, which were methods 
used by the union hierarchy to maintain its control. It was felt that with 
this background it could be shown beyond a doubt that the illegalities prac- 
ticed in connection with the convention were not mere inadvertent or innocent 
mistakes, but were part and parcel of an overall plan and purpose. During 
that week and the succeeding week, cases in the field of labor, corporation, 
and civil law were found in support of the theory of the case which had thus 
been decided upon. During the week from November 24 through November 
30, Messrs. Blumenfeld and Cohn worked on the revision of the trial memo- 
randum to embody this theory of the case. In this connection, a conference 
was held on November 29 between Messrs. Dodd, Blumenfeld, Cohn and 

462 Schmidt, at which the contents of a final draft of the trial memoran- 
dum were decided upon. On November 29, Mr. Calvocoressi flew to Wash- 
ingtor. and commenced the examination of the minute books of the trusteed 
locals and remained engaged in such examination through Sunday, Decem- 
ber 1, at which time he was joined therein by Mr. Cohn. On December Il, 


Messrs. Dodd, Cohn and Blumenfeld flew to Washington and while Mr. 


Cohn was engaged as aforesaid, Messrs. Dodd and Blumenfeld prepared 


for the opening of the trial on the merits. 
J. Trial on the Merits 
On December 2, the trial of the case on the merits opened in the 
United States District Court. Counsel were Messrs. Dodd, Blumenfeld and 
Schmidt, who were assisted throughout by Mr. Cohn and on that |date by 
Messrs. Kaplan and Calvocoressi also. Messrs. Cohn and Calvocoressi 


continued work on the examination of the minute book of the trusteed locals. 
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In the afternoon and early evening of that date and during the later evening, 
Messrs. Dodd, Blumenfeld and Cohn interviewed witnesses to be heard at 
the following days session. The trial on the merits continued until Janu- 
ary 16, 1958. Messrs. Dodd and Blumenfeld participated throughout to- 
gether with Mr. Schmidt and were assisted throughout by Mr. Cohn. On 
all times wherein the counsel herein concerned participated in the trial, 
the days were spent on trial in the United States District Court and the 
evenings were spent in review of the evidence and interviewing witnesses 
in preparation for the following day's proceedings. The participation of 
these counsel in the trial is a matter of record and was within the observa- 
tion of the court so that further amplification on such participation in this 


narrative account would be superfluous. During the period of the Christ- 


mas recess from December 23, 1957, to January 4, 1958, Messrs. Blu- 


menfeld and Cohn drew a further revision of the trial memorandum. Also 
during that period Messrs. Blumenfeld and Dodd reviewed and correlated 
the evidence that had been introduced up to that time. Messrs. Dodd and 
Calvocoressi spent much time and effort in lining up further witnesses in 
support of the plaintiffs case. An analysis and determination of what further 
463 available evidence was required to be introduced was made and prep- 
arations to secure and present such evidence were begun. 
K. The Consent Decree 
On the night of December 12, the initial exploration by counsel, Messrs. 
Williams and Cheyfitz for the defendant and Messrs. Dodd, Schmidt and Blu- 
menfeld for the plaintiffs, of the possibility of shortening the trial was made. 
That attempt was frustrated within hours. The disclosure in the public 
press of the subject matter of that meeting resulted in an indicated final ter- 


mination of all possibilities of negotiating for a consent decree. 
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Thereafter Mr. Blumenfeld undertook the task of persuading counsel 
to make a fresh start toward the possibility of making a satisfactory dis- 
position of the case on a basis that would be beneficial to everyone affected - 
whether as a member of the public, the trade union movement, the Team- 
sters Union or as a named party in the action. Before the end of the Christ- 
mas recess, it was agreed between Messrs. Blumenfeld and Cheyfitz that 
negotiations would be reopened. During the Christmas recess no negotia- 
tions were carried on but Messrs. Dodd, Blumenfeld, Cohn, Calvocoressi, 
Siegel and others engaged in considerable research relative to the effect of 
a consent decree, the legal significance of provisional and defacto officers, 
masters, monitors and other matters relevant to the formulation of a con- 


sent order. A study of the Defendant Union's constitutions of 1952 and rele- 


vant amendments adopted in 1957 was made; the AFL-CIO ethical practice 


code was also studied. All of this was done in preparation for the negotia- 
tions which were subsequently reopened, and carried forward commencing 
on January 6, 1958. From that time until the parties came to an agreement 
on the terms of a consent order, Messrs. Blumenfeld and Cheyfitz were in 
consultation almost every day. By the end of the week of January 6, it was 
apparent that the negotiations might be successful. On the weekend of Janu- 
ary 1l and 12, a draft of a proposed order was prepared. On January 13, 
464 Mr. Blumenfeld prepared the first proposed order which |was submit- 
ted to Mr. Cheyfitz on that day and was discussed. Discussion continued at 
a more intensive pace, and evening meetings at which Messrs. Dodd and 
Williams were present were held. All settlement negotiations were carried 
on simultaneously with the continuation of the trial. A copy of the proposed 
draft by Mr. Blumenfeld was given to Mr, Schmidt. On January 16, 1958 
the plaintiffs rested. On that date during the afternoon and evening further 


conferences were held. Mr. Schmidt was present at these meetings. He 
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brought with him Messrs. Kennedy and Cunningham. The final modifica- 

tions were made and all the terms were agreed upon by counsel. Over the 

week end Mr. Schmidt! presented the proposed order to the thirteen plaintiffs 

for approval, Throughout the negotiations with Mr. Cheyfitz, Mr. Blumen- 

feld kept Mr. Dodd fully informed and consulted with him frequently relative 

to the progress of these negotiations. 

The decree speaks for itself in measuring the accomplishments em- 
bodied therein. 
L. The Standing in the Profession of Counsel 
M. J. Blumenfeld 
Mr. Blumenfeld is a graduate of the University of Minnesota (A.B. 

1925); Harvard Law School (L.L.B. 1928). He has been admitted to practice 

to the highest courts of the State of Connecticut since 1928. He is a member 

of the Hartford County and American Bar, Connecticut State Bar Association. 

Since 1933 he has been a senior member of the same law firm. Since the 

1945 edition of the Martindale-Hubbell Law Directory, he has had extended 

to him a rating of “very high” legal ability and “very high” professional 

integrity. From June 26, 1942 to September 2, 1945, he was a special as- 

sistant to the U.S. Attorney in the Lands Division in the Department of Jus- 

tice. He was particularly commended for his excellent job in the trial of a 

case for the government involving a claim of a million and a half dollars and 

upon the termination of his service was again commended for his performance 
465 of "excellent work’. In June of 1945, he was appointed by Mr. Justice 


Jennings, Chairman of the Rules Committee of the Supreme -and Superior 


Courts of Connecticut to a special Committee to Aid the Rules Committee 


in the formulation and drafting of a radical revision in the rules with respect 
to appellate procedure in the State of Connecticut. He has appeared as coun- 


sel and argue cases, as sole counsel, before the Supreme Court of Errors of 
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the State of Connecticut fifty-one times in forty-nine cases. Thirty-seven 


of these cases he tried in the lower courts, the others were referred to 
him by other lawyers for appeal. All but four of these cases have been 
cited many times in other opinions of the courts of Connecticut in ALR 
and in various: Bar Journals. He has also appeared in four cases in the 
Second Circuit Court of Appeals as sole counsel. Three of these cases 
he tried in the District Court. 
Thomas J. Dodd 
Mr. Dodd is a graduate of Providence College and Yale University 
Law School. He has been admitted to practice in several federal courts 
and in the United States Supreme Court. 
Mr. Dodd has served as a special assistant to five Attorneys Gen- 
eral of the United States. 
He is engaged in private law practice in Hartford, Connecticut and 
in Washington, D. C. 
He was executive trial counsel for Mr. Justice Jackson at the Nurn- 
berg International Trial. 
He is a member of the American Bar Association and has served on 
several committees of that organization. Mr. Dodd has had wide experi- 
ence in trial work. He has handled many difficult and intricate cases in- 
volving homicide, thefts, perjury, bribery, embezzlement, impersonation, 
fraud, counterfeiting, and extortion, white slave traffic, robberies, bank- 
ruptcies, suits arising out of contracts, labor disputes, negligence suits, 
estates, questions of agency, habeas corpus proceedings, libels, income | 
tax and other types of tax cases, securities and exchange matters,. mail 
frauds. 
466 All of these, required him to supervise and direct investigations, to 


make recommendations for and against the institution of litigation, to analyze 
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and marshall proper evidence, to present witnesses and evidence before 

. Grand Juries, to properly draft indictments and informations, to prepare 
proper defenses for accused persons and corporations, to prepare count- 
less motions and pleadings which were filed in connection with such cases, 
to participate in the actual trial of these cases before courts and juries 
and to prepare briefs and memoranda for trial and appellate courts and to 
appear and argue these matters in court. 


The scope of his legal experience has not been restricted within a 


narrow or specialized branch of the law; but has extended throughout the 


breadth of legal problems both civil and criminal for plaintiffs and defend- 
ants. 

For his work at Nurnburg, Mr. Dodd was awarded a Presidential 
Citation which reads as follows: 
"Thomas J. Dodd, American Civilian, for exceptionally meritorious 
achievement which aided the United States in the prosecution of the war 
against the enemy in Continental Europe, as Vice Chairman, Broad of Re- 
view, and later as Executive Trial Counsel, Office of the United States 
Chief of Counsel for the Prosecution of Axis Criminality at Nurnberg, Ger- 
many, from August 1945 to January 1946. He displayed outstanding pro- 
fessional skill in directing the courtroom strategy through the vital and im- 
portant defense phase of the trial of major Axis was (sic) criminals before the 
International Military Tribunal and in conducting brilliant cross-examina- 
tions of the majority of the defendants for whom the United States assumed 
responsibility. His experienced judgment in trial technique, his sound 
grasp of legal issues,| and his tact and diplomacy contributed in large meas- 


ure to the harmonious and successful cooperation of the staffs of the different 
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prosecuting powers and to the successful operation of the International 
Military Tribunal. " 


Respectfully submitted 


; /s/ Thomas J. Dodd 
omas J. 


_/s/_M. J, Blumenfeld 
“MM. J. Blumenfeld 


Certification of Service 
This is to certify that a copy of this memorandum was served upon 
the defendants by mailing the same to Edward Bennett Williams, Esq. at 


839 17th Street N. W. Washington, D.C. on May , 1958. 


/s/ M. J. Blumenfeld 
M. J. Blumenfeld 


469 [Filed May 13, 1958] 


AFFIDAVIT OF 
GODFREY P. SCHMIDT 


* * * * * * &€ * * 


1. Iam one of the three Monitors appointed by this Court pursuant 


to the Consent Order herein dated and filed January 31st, 19 38, I was 


nominated as plaintiffs’ Monitor by document dated January 27,| 1958, signed 
by all of the plaintiffs herein, entitled "NOMINATION BY PLAINTIFFS’, 


and duly filed herein. That document reads as follows: 
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“We, the undersigned, plaintiffs in the above entitled 

action, hereby nominate, pursuant to Section 2 of the pro- 

posed Consent Order, which constitutes the basis for the 

settlement of this case as approved by the parties and the 

Court, our attorney, GODFREY P. SCHMIDT, for appoint- 

ment to and service on the Board of Monitors created by 

such settlement." (See Exhibit O hereto annexed. ) 

The plaintiffs' signatures appeared in the following order: John Cunning- 
ham, Thomas C. Manning, Frank Kennedy, Andrew Boggia, George Becker, 
Joseph Molloy, John M. McManus, Harold Will, Steve Milone, John C. 
McGlynn, Edward McFarland, John Olsen, Hobart Gale. 

2. From the commencement of the above entitled action and until 
the latter part of April, 1958, I represented all of the plaintiffs herein. 

On April 23, 1958, plaintiff, John Cunningham, notified me that he no longer 
desired me to represent him. 

3. This affidavit is written to support my application for dismissal 
of the petition of John Cunningham dated April 25th, 1958, recently filed 
herein. The Cunningham petition purports to present "reasons why I 
should be removed as Monitor. Actually it is a sorry composite of shame- 
ful fabrication, misinformation and malice. 

4, My present application for dismissal of John Cunningham's peti- 
tion is supported by accompanying affidavits of all of the plaintiffs herein 
(except John Cunningham), of John Newington, James Luken, Thomas Mc- 
Evily and John Morse. (See Exhibits P, Q, R, S and T hereto annexed and 
the affidavit of Ruth Ford. ) 

470 THE DEVELOPMENT OF CUNNINGHAM'S MALICE 
5. Prior to February 20, 1958, John Cunningham was accepted by 


the other plaintiffs as Chairman of the so-called Rank-and-File Committee, 


which included all thirteen of the original plaintiffs herein. On February 20, 
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1958, by vote of the plaintiffs, meeting with full quorum as the Rank-and- 
File Committee, John Cunningham was deposed as chairman of the Rank- 


and-File Committee; and plaintiff, Andrew Boggia, was elected to replace 


him. The deposition of Cunningham at that time resulted from the fact 


that, as the other plaintiffs informed me, he had failed to make a proper 
accounting to the Rank-and-File Committee of certain monies entrusted to 
him as expenses of the above entitled litigation. | 
6. On May 2nd, 1958, all of the plaintiffs, except Cunningham, 
voted unanimously to expel John Cunningham from the Rank~and+File Com- 
mittee. The said plaintiffs (except Cunningham) voted to expel Cunningham 
because (a) they were outraged by his petition to remove me as Monitor; 
(b) he had failed properly to account for certain expense monies entrusted 
to him; (c) his petition herein (copies of which he had sent to all of the other 
plaintiffs) contains many serious misstatements or misrepresentations of 
fact; (d) the petition of John Cunningham was filed without the consent and 
against the wishes of all of the other plaintiffs; (e) all of said other plaintiffs 
now unanimously and without reserve endorse and support me as Monitor 
and have done so from the beginning of the Monitorship; (f) all the said plain- 
tiffs (except Cunningham) are in all respects satisfied with and they approve 
my conduct as Monitor; and (g) said plaintiffs know that the charges made 
against me by Cunningham (which he predicates upon information and behalf 
without disclosing the sources of his information and belief) are utterly 
false, libellous and without foundation; and constitute an outlet for Cunning- 
ham's malice. 
7. Cunningham's petition comprises two main parts; namely: (1) 
eleven initial pages which purport to set forth the events leading up to the 
Consent Order dated January 3lst, 1958; and (2) a recital of certain alleged 


“reasons (on their face insufficient in law and unwarranted in fact) for my 


removal as Monitor. 
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8. In every significant matter pertinent to this motion, the allega-~ 
tions of "fact" made by John Cunningham in his petition are unmitigated 
lies or misstatements. The prevarications of the Cunningham account are 
demonstrated by the accompanying affidavits which contradict Cunningham's 
petition in every material respect. 


ANALYSIS AND REFUTATION OF CUNNINGHAM'S 
REASONS" FOR MY OUSTER 


9. Having devoted eleven pages of his petition to false and mislead- 


ing introductory remarks, Cunningham begins on page 1Z a recital of the 


alleged reasons for my removal: 
| (A) He states that he "believes that the following funds were received 
by Godfrey P. Schmidt on behalf of the plaintiffs prior to the date of his em- 
ployment as Monitor" (page 12, emphasis mine) and thereafter he lists (1) 
John and Barbara Newington, Greenwich, Connecticut, $7, 500.00 approprox- 
471 imately (sic); (2) James Lukens (sic), President, Teamsters Counsel 
(sic), Cincinnati, Ohio, $1,000.00; (3) Mr. McEvelerley (sic), on behalf of 
Dairymens League and Carnations Stock Farm, $5,000.00; and (4) the law 
firm of Cravath, Swaine & Moore, on behalf of a client, $5,000.00. It is 
to be noted in this connection that these four items are alleged by Cunning~ 
ham upon information and belief. He does not set forth the source of his 
information nor the grounds for his belief. For reasons which will be de- 
veloped below, I am convinced that Cunningham, without my permission, 
ransacked my personal files and abstracted from them documents pertain- 
ing to these personal loans and a fee matter for which I was under no obli- 
gation to account to anyone. Since, however, Cunningham's ignorance and 
malice have combined to make unfounded charges, they will be given a de- 
tailed answer: 
(a) Idid borrow from John and Barbara Newington a total of $5, 000. 00. 


I borrowed the money because I had so dedicated myself to the prosecution of 





87 


the above entitled action as to neglect my usual work and sources of income. 


Mr, and Mrs. Newington at first wanted me to regard the money as a gift. 


I refused to accede to this. I told them at the time the loans were arranged 
that I would regard them as loans to be repaid by me, personally; and that 
I would repay those loans out of the proceeds of what I was confident would 
be an ultimate victory. I did say to the Newingtons that I needed the loan 
because of the above entitled litigation and that I would devote the proceeds 
thereof to the expenses of my office in that connection. This Idid. The 
supporting affidavit of John C. Newington, sworn to on the ... day of May, 
1958, is hereto annexed, marked Exhibit Q, to form part of this affidavit. 
The several checks amounting to $5,000.00, which were sent to me by the 
Newingtons, were made payable to me, personally. I and I alone was re- 
sponsible for their repayment. I was under no obligation to account for this 
loan to anyone, nor even to disclose to anyone the fact of its existence. In 
fact, however, I did tell the plaintiffs, including Cunningham, that I had 
borrowed money from several of my friends in order to finance|my office 
while I was handling the litigation. 
(b) The $1, 000.00 (which was originally sent as a gift to me but was 
later converted into a fee) was paid to me by James Luken for certain serv- 
ices rendered by me to Mr. Luken in connection with Teamster Union af- 
fairs. I used this fee entirely to defray expenses of the above entitled liti- 
gation. I must assert in this connection an attorney's privilege! of not dis- 
closing the nature of the services I rendered because Mr, Luken asked that 
they be kept confidential. Be that as it may, I told Mr. Luken at the time 
that I was going to devote most of that fee to the financing of my office's 
handling of the Teamster case. The affidavit of James Luken, sworn to on 
the 9th day of May, 1958, is hereto annexed to form part of this affidavit 


as. Exhibit R. 
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(c) There is no Mr. "McEvelerley” whom I have ever known. Ido 


know, and am proud to own as a long-standing personal friend, a Thomas 


McEvily who operates an insurance office in Nassau Street, New York City 


and whose home is in Pelham, Westchester County. About two weeks or 
more after the Consent Order was signed and filed herein, I obtained from 
Tom McEvily a loan of $5, 000.00 to cover certain personal obligations 
which had absolutely ho connection with the Teamster case (except that only 
the Teamster case expenditures had made it necessary for me to ask for 
472 the loan). Mr.'McEvily lent me the money out of his personal funds. 

The check was made to me personally. It was not made on behalf of the 
Dairymen's League and Carnation Stock Farms (whose affidavit accompanies 
this one) or on behalf of anyone else. I and I alone am responsible for its 
repayment. The very date of the loan suggests that I could not have suc~- 
cessfully collected $5,000.00 from Mr. McEvily or anyone for the presecu- 
tion of the Teamster case; for on that date the Consent Order had already 
been signed for at least two weeks. The supporting affidavit of Thomas 
McEvily is hereto annexed, marked Exhibit S, to form part of this affida- 
vit. 

(d}) Through the good offices of some personal friends I negotiated 
a loan of $5,000.00 sometime in December, 1957. This was arranged by 
John Morse of the law firm of Cravath, Swain & Moore. Initially this was 
intended as a gift. But I would not accept it on that basis. From the begin- 
ning I told Mr. Morse that I would regard it as a loan to me and that I would 
repay it. The supporting affidavit of J ohn Morse is hereto annexed, marked 
Exhibit T, to form part of this affidavit. 

Thus I, and I alone, am responsible for the three loans just described; 
they were made to me personally; and the proceeds of the loans were paid 


to me personally. Under no theory of law or justice am I under any obligation 
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to account to anyone for personal loans for whose payment I am personally 
obligated. 

(B) The Cunningham petition asserts that “in addition Mr. Schmidt 
has received approximately $4, 700. 00 from the Rank-and-File Coramittee™. 
There is no allegation that I misused or diverted this sum. The exact 
amount which I received from the Rank-and-File Committee was $7, 205.27, 
for which I have rendered my accounting in my affidavit of April 25, 1958, 
heretofore filed herein. I received this amount for expenses of the litigation; 
and I used this amount to defray those expenses. What I received in this 
connection from the Rank-and-File Committee I received with the unanimous 
approval of that Committee (including Cunningham's approval).. Nor does 
Cunningham deny that he himself approved the assignment to me by the Rank- 
and-File Committee of the amount in question. He does not even claim or 
assert that I misspent all or some of this money. In any case, I had fully 


and completely accounted for it in the report of my accountant which ac- 


companies my 56-page affidavit of April 25th, 1958, heretofore duly filed 


herein. 
(C) The Cunningham petition alleges that he had “no knowledge of the 

funds described in the above items (1), (2), (3) and (4), prior to the signing 
of the Consent Order" (p. 12). (This, incidentally, is implicit with the ad- 
mission that he did know about the monies allocated to me by the Rank-and- 
File Committee.) Of course, the fact that he was ignorant of my personal 
loans and my fees is irrelevant to this case. Such loan and fee matters, be- 
ing my personal business, were simply none of Cunningham's business; nor, 
indeed, the business of any of the parties to the above entitled |action. It 
happens, however, that I spent the bulk of the monies I borrowed to pay ex- 
penses of litigation, office overhead and salaries in order to enable me to 


continue the protracted trial herein; and on several occasions II did inform 
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all of the plaintiffs (including Cunningham) that the prosecution of the case 
had made it necessary for me to borrow money. 

473 (D) Cunningham alleges that he “made requests of Mr. Schmidt on 
numerous occasions to render an accounting of all monies received by him 
directly or indirectly in this matter, but he has to date refused or neglected 
to furnish such an accounting "(p. 13). Neither I nor my office received 
any monies intended for the plaintiffs or the Rank-and-File Committee; ex- 
cept that on a few occasions small contributions were sent to my office but 
addressed to The Rank-and-File Committee and these were turned over to 
that committee unopened by my secretary, Mrs. Ford, pursuant to in- 
structions to that effect from me. Mrs. Ford's affidavit accompanies this 
one. At no time did Cunningham ever ask me, or any attorney or person 
associated with me, for any accounting, except indirectly by a letter dated 
April 2, 1958. There was nothing to account for except as appears in my 
affidavit of April 25, 1958. Cunningham was familiar with the fact that my 
accountant was preparing an accounting of all my expenses. He was in my 
office when my accountant and I were there and they spoke with each other 

about it in my presence. My own full and accurate accounting has already 
been filed herein and it has been made with the unanimous and complete ap- 
proval of all of the plaintiffs except Cunningham, who has been and will be 


unable to challenge it. 


* * * * * € * € * 


Exhibit O 
Nomination by Plaintiffs 


We, the undersigned, plaintiffs in the above entitled action, hereby 
nominate, pursuant to Section 2 of the proposed Consent Order, which con- 


stitutes the basis for the settlement of this case as approved by the parties 
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and the Court, our attorney, GODFREY P. SCHMIDT, for appointment to 


and service on the Board of Monitors created by such settlement. 


Dated: New York, N. Y. 
January 27, 1957 

JOHN CUNNINGHAM 
THOMAS C. MANNING 
FRANK KENNEDY 
ANDREW BOGGIA 
GEORGE BECKER 
JOSEPH MOLLOY 
JOHN M. McMANUS 
HAROLD WILL 
STEVE MILONE 
JOHN McGLYNN 


EDWARD M. McFARLAND 


JOHN OLSEN 
HOBART GALE 


Exhibit P 
Affidavit of Thomas C. Manning, et al. 
CITY, COUNTY AND STATE OF NEW YORK: 


THOMAS C. MANNING, FRANK KENNEDY, ANDREW BOGGIA, 


GEORGE BECKER, JOSEPH MOLLOY, JOHN M. McMANUS, 


HAROLD 


WILL, STEVE MILONE, JOHN C. McGLYNN, EDWARD McFARLAND, 


JOHN OLSEN, and HOBART GALE, being duly sworn, say: 


We have read the affidavit of Godfrey P. Schmidt, sworn to on the 


8th day of May, 1958, and we agree with all of the statements 


therein con- 


tained. We have also read John Cunningham's Petition dated April 25th, 


1958 and we hereby oppose said Petition because it is false in 


every ma- 


terial respect and because it is from beginning to end a display of malice 


and ingratitude. 


We hereby approve the services and functioning of Godfrey P. Schmidt 


as our attorney-Monitor without reserve. We are completely 
his work in this case; and we earnestly desire that he continue 


continue as our Monitor. 


satisfied with 


that work and 
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Therefore we ask this Court to dismiss the Cunningham Petition which 
was filed without previous notice to us and against our wishes. 


EDWARD McFARLAND 
ANDREW BOGGIA 
JOHN McGLYNN 
HAROLD WILL 
HOBART GALE 
JOSEPH MOLLOY 
FRANK KENNEDY 
THOMAS C. MANNING 
JOHN M. McMANUS 
GEORGE BECKER 
STEVE MILONE 

JOHN OLSEN 


Sworn to before me this 
10th day of May, 1958 


JOSEPH J. LOBRUTTO 
Notary Public, State of New York 
No. 24-7578075 
Qualified in Kings County 

Term Expires March 30, 1960 


Exhibit Q 
Affidavit of John C. Newington 


COUNTY OF 
STATE OF 

JOHN C. NEWINGTON, being duly sworn, says: 

I am over the age of 21 years and I reside at Field Point Park, 
Greenwich, Connecticut. 


In the period from September to November, 1957, my wife and I 


lent to Godfrey P. Schmidt a total of Five Thousand ($5, 000) Dollars. 


The several checks by which we made this money available to him were 
drawn to his order personally and they were drawn upon our funds. At 
first we indicated to Mr. Schmidt that it was our purpose to give him the 
money; but he insisted that he would regard it as a loan to be repaid by 
him. As unconditional loans to him, their use was controlled by him and 


was entirely subjectito his discretion. We were informed by him and we 
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believe that he did in fact use all or most of the said loans to defray the 
expenses to which his office was put in conducting the above entitled liti- 
gation. 

JOHN C, NEWINGTON 


Sworn to before me this 
day of May, 1958. 


Exhibit R 
Affidavit of James Luken 


COUNTY OF HAMILTON ) 
STATE OF OHIO ‘oes 
JAMES LUKEN, being duly sworn, says: | 
I am over the age of 21 years and I reside in Cincinnati, Ohio. 
During the month of September, 1957, I consulted Godfrey P. 
Schmidt as an attorney on several occasions. On a number of ocasions 
(sic) the consultation was by long distance telephone. On two ocasions 
(sic) I visited his office and spoke with him at length. The problem as 
to which I sought Mr. Schmidt's advice involved a legal action which I 
was contemplating at that time; but which, as a result of Mr. Schmidt's 
advice, I never did institute. The nature of the contemplated action I 
regard as a confidential communication between attorney and client, and 
I so told Mr. Schmidt at the time. 
I had come to Mr. Schmidt because I had learned of his successful 
conduct of the case of Martin Lacey v. Louis Lufrano et al, in the United 


States District Court for the Southern District of New York. 


At the concluding conference with Mr. Schmidt on this subject I 


promised to send him a check of One Thousand ($1, 000) Dollars as fee 


for his counsel. Mr. Schmidt said that he was going to use it for the ex- 
penses of his office in the above entitled litigation. Subsequently he informed 


me, and I believe, that he did do so. In any case, I eventually mailed him a 
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check of One Thousand ($1, 000) Dollars which I had been authorized to 


Gisburse as counsel fees. 


/s/ James T. Luken 
JAMES LUKEN 


Sworn to before me this 
9th day of May, 1958 


Hamilton County, Ohio 
OLGA B. DODSON, Notary 
My commission expires May 13, 1958 


Exhibit S 
Affidavit of Thomas McEv ily 
COUNT Y OF WESTCHESTER ) 


) SS.: 
STATE OF NEW YORK ) 


THOMAS McEVILY, being duly sworn, says: 


I am over the age of 21 years and I reside at 416 Wynnwood Road, 


Pelham, New York. 

About the middle of February, my friend, Godfrey P. Schmidt, asked 
me whether I could arrange a personal loan through one of my banking con- 
nections. By way of response, I offered to accommodate him by a loan of 
Five Thousand ($5, 000) Dollars drawn on my own personal account. He 
accepted; and as a result, I gave him a check drawn to his personal order in 
the amount of Five Thousand ($5,000) Dollars. The loan is still unpaid; and 
our arrangement contemplates that he will repay it out of his fee as the at- 
torney for the plaintiffs in the above entitled case. The loan was not made 
by me as an agent for a milk company nor as agent for anyone. It was made 
by me as principal. It was borrowed by Mr. Schmidt for himself and for his 
own use. At the time the loan was negotiated and consummated Mr. Schmidt 
told me, and I knew, that the Consent Order settling the above entitled case 
had already been signed. The loan had no connection with the above entitled 


litigation; except that it probably would not have been necessary if Mr. 
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Schmidt had not spent so much of his own money in connection with this 
litigation. 


/s/ THOMAS McEVILY 
Thomas McEvily 


Sworn to before me this 
6th day of May, 1958 


JOSEPH J. LOBRUTTO 
Notary Public, State of New York 
No, 24-7578075 
Qualified in Kings County 

Term Expires March 30, 1960 


491 Exhibit T 
Affidavit of John Morse 


CITY OF NEW YORK ) 
COUNTY OF NEW YORK ) SS.: 
STATE OF NEW YORK ) 
JOHN MORSE, being duly sworn, says: 
I am an attorney associated with the firm of Cravath, Swain & Moore 
of 15 Broad Street, New York, New York. 
During the month of December, 1957, I arranged with a client of 
mine (whose identity at the client's request must remain a confidential 
communication between said client and myself, as attorney) to lend the sum 
of Five Thousand ($5, 000) Dollars to Godfrey P. Schmidt. At the time when 
the arrangement was made Mr. Schmidt understood that the advance made to 
him was a loan to him. It was originally offered as a gift. ‘However, Mr. 
Schmidt said he would not accept my client's help except upon the basis that 
it was a loan to him for whose payment he would himself be personally re- 


sponsible and for whose disbursement I imposed no conditions. | The check 


was made payable to Godfrey P. Schmidt and it was drawn upon my firm's 


account after the client in question had made the funds available to my firm. 
Iam informed by Mr. Schmidt, and believe, that Mr. Schmidt did in fact 


use the proceeds of said loan in defraying the expense of his office in the 
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above-entitled case and in meeting the expenses of some of the witnesses 
therein. 
Incidentally, I have never to this day disclosed to Mr. Schmidt the 
identity of the client in question. That client thought Mr. Schmidt was 
doing a good job and wanted to help him by lending him the aforesaid sum. 


/s/ JOHN MORSE 
John Morse 


Sworn to before me this 
6th day of May, 1958. 


FRANCES KALSON 
Notary Public, State of New York 
No. 31-7331645 
Qualified in New York County 
Commission Expires March 30, 1960 
AFFIDAVIT OF RUTH FORD 
CITY OF NEW YORK ) 
COUNTY OF NEW YORK ) SS.: 
STATE OF NEW YORK ) 
RUTH FORD, being duly sworn, says: 
Iam over the age of 21 years and I reside at 194 Fort Lee Road, 
Teaneck, New Jersey. 
Iam the secretary of Godfrey P. Schmidt, the attorney for the 
plaintiffs herein and I have been his secretary continuously for the past 
two years. 


After the formation of the Teamster Rank-and-File Committee last 


October, and after the appeals for public support and contributions made 


by that committee, about a dozen letters came to Mr. Schmidt's office ad- 


dressed to the Rank-and-File Committee, care of Mr. Schmidt, at various 
times between October, 1957 and January, 1958. Pursuant to Mr. Schmidt's 
instructions, I handed these unopened to the Rank-and-File Committee, 
whose office was located at 50 East 42nd Street, New York. At time I 


would myself deliver the letters involved to a member of the Rank-and-File 
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Committee who happened to be visiting Mr. Schmidt's office; and at times 
I gave the letters to one of Mr. Schmidt's associates for delivery to the 
office at 50 East 42nd Street. I learned after I had handed the letters un- 


opened for delivery in this manner that they contained cash or checks con- 


tributed to the Rank-and-File Committee: At no time were they ever de- 


posited in Mr. Schmidt's account or given to Mr. Schmidt. In most cases 
I never even informed Mr. Schmidt of their existence. | 
RUTH FORD 


Sworn to before me this 
12th day of May, 1958 


JOSEPH J. LOBRUTTO 
Notary Public, State of New York 
No, 24-7578075 


Qualified in Kings County 
Term Expires March 30, 1960 


493 Supplemental Affidavit of 
Godfrey P. Schmidt 


CITY OF NEW YORK ) 
COUNTY OF NEW YORK )SS.: 
STATE OF NEW YORK ) 
GODFREY P. SCHMIDT, being duly sworn, says: | 
1, Since I dictated my previous affidavit herewith filed, I received 
a telephone call from an Alston K. Woodley, Esq., who represented him- 
self as an attorney in the Legal Department of the Dairymen's league and 
Carnation Co., with offices at 100 Park Avenue. He stated that he and 
some of the people from the Dairymen's League had read in the) papers 
that John Cunningham had accused me of receiving $5, 000 from his client, 
the Dairymen's League and Carnation Co., through the agency of a Mr. 
Thomas McEvily. He wanted to know whether I would object if his company 
filed an affidavit in this proceeding completely denying Cunningham's story 


in this connection. I told him that I had not originally planned to bother 


them with a request for such an affidavit; but that I would welcome it if they 
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cared to present one. He said that he could communicate further with me 
next week. Mr. Woodley's phone call was completely unsolicited on my 
part. 
2. Also, on or about May 5th, I received a telephone call from 


John Newington from whom, as appears from my earlier affidavit, I had 


borrowed $5, 000. 'Mr. Newington, in effect, told me he would be blad (sic) 


to execute any document certifying the fact of that loan. I prepared an af- 
fidavit to this effect and sent it to Mr. Newington. He has since read it and 
approved its contents; but he has not yet returned it to me with his signa- 
ture. Today he again phoned me and stated that he would execute the affida- 
vit and send it tome. However, rather than hold up my own application to 
dismiss the Cunningham petition until I receive the Dairymen's League and 
Newington affidavits, I shall submit them in a few days. Meanwhile, with 
respect to the Newington loan, I had, long prior to the eruption of Cunning- 
ham's hostility toward me, dispatched to the Newingtons under date of Feb- 
ruary 18th, 1958, a letter, copy of which is hereto annexed, marked Exhibit 


A, to form part of this affidavit. 


GODFREY P. SCHMIDT 


Sworn to before me this 
12th day of May, 1958 


JOSEPH J. LOBRUTTO 
Notary Public, State of New York 
No. 24-7578075 

Qualified in Kings County 
Term Expires March 30, 1960 
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Exhibit A 
Letter, Dated February 18, 1958 


February 18, 1958 


Mr. and Mrs. John Newington 
Field Park Point 

Greenwich, Connecticut 

Dear John and Barbara: 


At long last Iam beginning to come out from under the pile of work 


which has been weighing down upon me. Iam enclosing a copy of the Court 


Order by which we obviated the necessity of continuing the trial; as well as 


a copy of the 13 Points clarifying and explaining the Court Order. We found 
it necessary to write an explanation, since the newspapers, generally speak- 
ing, seemed either to misunderstand the Consent Order or to misrepresent 
it. Also, for your information, I am enclosing a copy of a column written 
by Victor Riesel on this subject. 
Now that the Consent Order has been signed and I have been appointed 
one of the receivers (Monitors) of the Teamster Organization, we have one 
final phase of the Consent Order to clear up before entering upon the decisive 
phase of monitorship. As you will see from the Consent Order itself, the 
Court has ordered the Teamster Organization to pay counsel fees for the 
plaintiffs as well as all expenses. As I told you by telephone several times 
when I expressed my gratitude for the tremendous help you provided, I am 
going to return to you, as soon as the Teamster Organization makes the 
funds available pursuant to the Consent Order, the $5, 000 which you were 
good enough to put at my disposal. Indeed, I have advised my Glients, the 
Thirteen Teamsters, and their fund-raising instrumentality, the Teamster 
Rank-and-File Committee, to return to donors all monies collected by them. 


It may interest you to know that the Rank-and-File Committee collected 
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$ 23, 000; but we incurred expenses of over $130,000. Since these will now 
be defrayed out of the Teamster treasury, there is no reason why we should 
not return all monies generously given to us by people who wanted to cooper- 
ate in our fight. 
I told you from the beginning that I was going to win this case. You 


will appreciate the dimensions of our victory when you read the enclosed 


pamphlet entitled "The 13 Points". Perhaps, without the enlightenment of 


what went on behind the scenes, you will find it impossible to appraise all 
of the ramifications of our victory. I hope you will give Grace and me the 
opportunity to take both of you to dinner and the theatre sometime soon at 
your convenience. ‘I dictate this letter over the telephone from Washington 
where I will be occupied with Monitor business for a few days. If conveni- 
ent for you, perhaps next week or the week after will provide us with the 
opportunity to get together. My secretary will telephone you next week, if 
I am unable to do so myself, in order to make the arrangements. Perhaps 
you would want Father Keller to come with us. 

Needless to say, I shall be forever grateful to you for the help both 
of you made available to us in this historic and precedent-making battle. 
When I tell you that your help was the most generous provided to us from 

495 any source whatever, you will understand why I am so grateful to 
you. It will always be a matter of wonderment to me that the ones who 
should have been most interested in our case, namely, the Teamster mem~ 
bers themselves and the employers who have a gigantic stake in clean union- 
ism, should have been too cowardly to help us. 

God bless you both. 

Very sincerely, 


GODFREY P. SCHMIDT 
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STIPULATION | 

WHEREAS, in February, 1958, the undersigned, counsel for plain- 

tiffs, moved, pursuant to paragraph 14 of the Consent Decree entered on 


January 31, 1958, for an order fixing the reasonable fees of counsel and 


by subsequent amendment the undersigned requested that the Court fix 


such reasonable fees in the sum of $350, 000; and, 
WHEREAS, the undersigned have agreed amongst themselves upon 
a division of such fees as this Court may allow, and accordingly respect- 
fully request the Court to determine, in a single award, the reasonable 
fees to be allowed to the undersigned, in lieu of making separate awards 
with respect to fees; and, 
WHEREAS, the undersigned have incurred expenses in connection 
with the prosecution of the aforesaid action for which they respectively 
seek reimbursement. The claim for reimbursement of expenses on behalf 
of the undersigned Godfrey P. Schmidt was submitted with his affidavit 
sworn to April 25, 1958. The claims for reimbursement by the under- 
signed Thomas J. Dodd and M. Joseph Blumenfeld have been separately 
submitted; and 
WHEREAS, the undersigned respectfully request that their respective 
claims for reimbursement of expenses be separately considered and deter- 
mined, and such reimbursement allowed to ceenny respectively, as to this 
Court may seem just and proper. 
NOW THEREFORE, the undersigned stipulate and agree that: 
519 ' 1, One award in respect of fees may be made to the undersigned 
jointly for the services rendered herein by themselves, their partners and 


associates. 
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2. The respective claims of the undersigned for reimbursement for 
expenses incurred herein be separately considered and separately allowed 
to each of them respectively. 


Dated this 4th day of June, 1958. 
/s/ Godfrey P. Schmidt 
Godfrey P. Schmidt 


/s/ Thomas J. Dodd 
omas J. 


/s/ M. Joseph Blumenfeld 
M. Joseph Blumenteld 
CERTIFICATE OF SERVICE 
A copy of the foregoing Stipulation was mailed, this 10th day of June, 


1958, to Edward Bennett Williams, Esq., attorney for defendants, -at 839 


Seventeenth Street, N. W., Washington, D. C. 


/s/ i 
x » » > 
Attorneys for Godfrey P. Schmidt, Esq. 


U 


521 [Filed June 26, 1958] 
AFFIDAVIT IN REPLY 


* * * * * *€* * *€ & * 
1. Iam constrained to submit this reply in answer to the affidavit 
of GODFREY P. SCHMIDT, sworn to May 8, 1958, as an aid to the Court 


in evaluating the merits of my application to remove Godfrey P. Schmidt 


as Monitor. 
* * * *« * * * *& & * 
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523 5. By his own admission as reflected in his affidavit in opposition, 
it is manifest that between the months of September and December, 1957, 
Godfrey P. Schmidt was offered gifts of money totaling at least the amount 
of $11,000.00. (In addition thereto he states he received $5, 000) from Tom 


McEvily in February, 1958 as a personal loan. ) 


a. There was an offer of a gift of $5,000 from Mr. and Mrs. John 


C. Newington, residing in Greenwich, Conn, 

b. Likewise, Mr. Schmidt, in his affidavit, admits that there was 
an offer of a gift of $1,000.00 from James Luken, a resident of Cincinnatti, 
Ohio. 

c. In addition, the conceded proof shows that there was an offer of 
a gift of $5, 000.00 from the international law firm of Cravath, Swain & 
Moore, of New York City, on behalf of a client who is identified as X. 

Is it reasonable to believe that these gifts were offered to Mr. Schmidt 
personally for his own use, or were these gifts offered to help the plaintiffs 
prosecute this action? No Gallup poll need be taken to convince this Court 
that no other attorney in the United States was so singularly fortunate as 
Godfrey P. Schmidt, in having donors come to him for the purpose of be- 
stowing personal gifts in the sum of thousands of dollars. Furthermore, 
Mr. Schmidt concedes that he was not looking for gifts and he was unwilling 
to accept them as an individual. This Honorable Court is aware|that during 
the time these gifts were offered to Mr. Schmidt, the plaintiffs in the above 
entitled action received wide publicity of their need for money to finance and 

524 carry on their action against corruption in the Teamsters Union. All 
avenues of communication, such as press, radio, television, carried their 
plea for funds throughout the entire United States. The impact of this ap- 
peal resulted in a flow of many contributions directly to the Rank and File 


Committee and to the office of Mr. Schmidt, as he admits in his| affidavit. 
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Were the three offered gifts above mentioned, destined for use in the plain- 
tiffs' cause, or Mr. Schmidt's own personal use as he now contends? If 
they were intended in the use of plaintiffs’ action, then the acceptance of 
these funds by Mr. Schmidt, in any manner or form, establishes these 
funds as an irrevocable trust held by him for and on behalf of the plaintiffs. 
Mr. Schmidt's insistence that he accepted those funds in the form of a loan 
and thereby had no responsibility to use them on behalf of the plaintiffs, or 
even to account for them, is a violation of the trust. 

6. Where does the truth lie? I believe this affidavit and the ex- 
hibits attached hereto will lead to the truth. The following facts are called 


to the attention of this Court: 


a. In paragraph 9 A (a) on pages 4 and 5 of his affidavit, Mr. 


Schmidt states: 

“I did borrow from John and Barbara Newington a total of 
$5,000. I borrowed the money because I had so dedicated my- 
self to the prosecution of the above entitled action as to neglect 
my usual work and sources of income. Mr. and Mrs. Newington 
had first wanted me to regard the money as a gift. resumed to 
accede to this. I told them at the time the loans were arranged 
that I would regard them as loans to be repaid by me personally; 
and that I would repay these loans out of the proceeds of what I 
was confident would be an ultimate victory. I did say to the New- 
ingtons that I needed the loan because of the above entitled litiga- 
tion and that I would devote the proceeds thereof to the expenses 
of my office in that connection. This Idid... I and I alone was 
responsible for their repayment. I was under no obligation to 
account for this loan to anyone or even to disclose to anyone the 


facts of its existence.... . 





105 
At the hearing of this petition, competent testimony will be offered 
to prove that Godfrey P. Schmidt was unknown to the Newingtons| prior to 
the time they gave him the money and that part of these moneys |were ear- 
marked to pay the premiums of the bonds required in the above action, That 
Mr. Schmidt actually paid $1,000.00 to the Surety Company, but a balance 
of $2, 000.00 has not been paid to date. 
By strict mathematical computation, Mr. Schmidt's alleged expendi- 
tures in this case which is made part of his moving papers for a/fee, it is 
evident that he did not use the $5,000 in this case. Was Mr. John C. New~ 
ington informed of this fact by Mr. Schmidt, in view of the following state~- 
ment made by Mr. Newington in his affidavit, sworn to May 12, 11958 and 
attached to Mr. Schmidt's answering affidavit? 


“We (Mr. and Mrs. Newington) were informed by him (Mr. 
Schmidt) and we believe that he did in fact use all or most|of 


said loans to defray the expenses to which his office was put in 
conducting the above entitled litigation. | 


Perhaps of greater significance is the contents of letter from Mr. 
Schmidt to the Newingtons, dated February 18, 1958, in which it is stated 
in the last paragraph as follows: 


“Needless to say I shall be forever grateful to you for the 
help both of you made available to us in his (sic) historic and 
precedent making battle, when I tell you that your help was 
the most generous contributed to us from any source whatever 
you will understand why I am so grateful to you. It will always 
be a matter of wonderment to me that the ones who should have 
been most interested in our case, namely the teamsters mem-~ 
bers and the employers who have a gigantic stake in cleaning 
unionism, should have been toc cowardly to help us." (emphasis 
added) 


526 In attempting to prove a debtor-creditor relationship, Mr. Schmidt 
makes the amazing statement, "that I would repay these loans out of the 
proceeds of what I was confident would be an ultimate victory. ", This 
Court will recall that in September, 1957, at the time the $5, 000 was paid 


to Mr. Schmidt by the Newingtons, there was no indication of ajvictory or 
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expectation of a money judgment in this case which would inure to the bene- 
fit of Mr. Schmidt.’ On the contrary, Mr. Schmidt maintained at all times 
that he expected no fee in this case, as his papers will indicate, and that 
his services were rendered gratuitously on behalf of plaintiffs’ cause. 

I believe that!Mr. Schmidt's explanation of the Newington transaction 
is a figment of his imagination, contradicted by his own statements and 
exhibits in his answering affidavit. 

b. Mr. Schmidt states in his answering affidavit on page 5, para- 
graph (b) that: 

"The 1,000 which was originally sent as a gift to me, 

but was later! converted into a fee, was paid to me by James 

Luken for certain services rendered by me to Mr. Luken in 

connection with Teamsters Union affairs. 


Attached hereto and marked Exhibit A, is a photostatic copy of the letter 


accompanying the check of $1,000 which Mr. Schmidt claimed in his affi- 


davit to be “a gift to me ". I believe that the letter marked Exhibit A, is 


self-explanatory and establishes without doubt that the $1,000 was intended 
as a contribution to Mr. Schmidt's clients. As a fiduciary Mr. Schmidt 
had no right to convert this fund into a fee. 

527 c. Mr. Schmidt, on page 6, paragraph (c) of his affidavit, sets 
forth: 


“About two weeks or more after the Consent Order was 
signed and filed herein, I obtained from Mr. Tom McEvily 
a loan of $5,000 to cover certain personal obligations which 
had absolutely no connection with the teamsters case (except 
that only the teamsters case expenditures had made it neces- 
sary for me to ask for the loan). Mr. McEvily lent me the 
money out of his personal funds. The check was delivered to 
me personally.. The very date of the loan suggests that I 
could not have successfully collected $5,000 from Mr. McEvily 
oF anyone for the prosecution of the teamster case; for on that 
date the Consent Order had already been signed for at least two 
weeks. 


I have good reason to believe that the check of $5,000 was deposited 


in Mr. Schmidt's personal bank account, The Hanover Trust Company, on 
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January 13, 1958, before noon of that day. Also, that the check was not 
one drawn by Mr. McEvily, but a cashier's check drawn by a bank. I 
have good reason to believe that Mr. Schmidt's bank statements of the 
Hanover Trust Company for the month of January, 1958, will corroborate 
this fact in addition to sworn testimony which will be presented at the hear- 
ing of this application. 

d. Mr. Schmidt, in paragraph (d) on pages 6 and 7 of his answering 
affidavit stated that he negotiated a loan of $5,000 in 1957 which was ar- 
ranged by John Morse of the law firm of Cravath, Swain & Moore. He 
further stated: 


"Initially this was intended as a gift, but I would not accept 
it on that basis. 


It appears from the affidavit of Mr. John Morse, sworn to May 6, 1958, 


that the $5, 000 from his firm “was originally a gift". Noting that it was 
528 originally offered as a gift, it can be equated with the final sentence 

of the same affidavit, that the gift was prompted because “that my client 
thought Mr. Schmidt was doing a good job and wanted to help him... " 
Wanting to help him is followed by the words “by lending him the aforesaid 
sum". But this cannot be, as the affidavit itself shows “that wanting to 
help him" was originally reflected in the nature of a gift and changed into 
a loan by Godfrey P. Schmidt. Mr. Schmidt's affidavit read Enoether with 
the affidavit of Mr. Morse creates a very confusing picture. |Mr. Schmidt 
seeks this Court to adopt a tortured view which in essence would establish 
that an unknown donor first wished to make a gift to him of $5, 000 for the 
"good job" he was doing in this case, but that Schmidt refused' to accept the 
gift and took the said moneys as a loan. Is Mr. Schmidt's version of this 


transaction true or is it reasonable to believe that when Mr. Schmidt was 


‘alerted to this application he immediately sought to undercut the proof 
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submitted in support of this application by drawing affidavits in tauto logi- 
cal language designed and prepared with marks of afterthoughts. 
Here are some significant facts which can logically provide the 

truth. Annexed hereto and made part hereof, and marked Exhibit B, 

is photostatic copy of letter from the firm of Cravath, Swain & Moore, dated 

February 21, 1958,’ concerning the above entitled action. The caption of 

the letter states “Cunningham Vv. English" . The Court's attention is di- 

rected to the sentence in the letter, as follows: "I am sure that our cli- 

ents will be surprised_and pleased to receive their money back. " Would 

a creditor make a statement to a debtor that he is surprised to receive 

his money back? The surprise can only be explained by the fact that a gift 

was intended and that the donor in answer to a prior communication was in- 

formed unilaterally that the money was to be returned. Moreover, this 

Court's attention is directed to a memorandum which was delivered to your 
529 affiant in the early part of November, 1957, by Mr. George A. Gil- 

lespie, III, of the firm of Cravath, Swain & Moore. This memorandum, 

annexed hereto and marked Exhibit C, is self-explanatory. It does not 

indicate from any viewpoint whatsoever that the firm of Cravath, Swain & 

Moore intended to deliver to Mr. Schmidt moneys in the form of a loan. 

On the contrary, it can be noted that point 1 of this memorandum delineated 


a2 course of conduct to be adopted by the plaintiffs in the action in the dispo- 


sition of the funds, as follows: 


"1. You should make clear that the Teamsters Rank and 
File Committee has not granted to anyone the authority to 
contract with any person with regard to finders fees for 
contributions to the Committee. And, specitical’y: in cer- 


tain cases, you should state that Godfre . Schmidt has 

not been delegated any such authority. (emphasis added) 

This memorandum is diametrically opposed to any tale of a “loan”. 
7. At page 30 of the original affidavit of Godfrey P. Schmidt, sworn 


to on April 25, 1958, prior to the institution of this application, and submitted 
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as his original petition for the fixation of fees, Godfrey P. Schmidt made 
known to this Court that, in undertaking this cause of action, "the risk 
thus entailed was quite substantial; it involved not only the possibility that 
I would receive nothing for my services over an extended period, but the 
possibility that I would suffer a substantial loss.. since a large overhead is 
involved in the conduct of this kind of litigation. " | 

There is no suggestion in that affidavit, that Godfrey P. Schmidt was 
forced to make any loans in order to finance this action, nor that he was 
offered gifts to pursue this action, which he rejected. Why? If Godfrey P. 
Schmidt sought to impress the Court with the nature of the services he con- 

530 tributed and the financial burden upon him, he, if it were true, would 
no doubt have advised the Court that he borrowed at least $16, 000.00 in 
order to maintain his office. This he did not do for the obvious reason that - 


he did not, at that time, know or anticipate any application to remove him 


as Monitor for diversion of funds. The excuse of a “loan” patently was re- 


sorted to as a last resort, in the hope that it will pass as an explanation to 
the charges he now must meet. 
8. At pages 29 and 30 of his affidavit submitted in opposition to this 
application, sworn May 8, 1958, Godfrey P. Schmidt states: ‘Cunningham's 
Sudden Ultimatum." He claims therein that he was advised of the names of 
the persons whom I charge contributed funds for the benefit of the plaintiffs 
which he diverted. He mentioned the Bethlehem Steel Co., as lone of the 
parties Inamed. (That appears at line 6 at page 30). It is significant that 
Godfrey P. Schmidt avoids entirely any further reference to Bethlehem 
Steel Co. Godfrey P. Schmidt knows that Bethlehem Steel Co., is repre- 
sented by the law firm of Cravath, Swain & Moore, and that this company 
is the contributor of the $5,000. Surely if the contribution came from 


Bethlehem Steel Co. they would not negotiate a "loan" with Godfrey P. 
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Schmidt in his individual capacity. It appears from the letter in the file 
in this record, Exhibit A, dated February 21, 1958, that the words “our 
clients" would exclude an individual person. This is merely cited to il- 
lustrate the improbability of a "loan" to Godfrey P. Schmidt with the right 
to use the money as he sees fit, in an unrestricted manner. It is also 
curious to observe that Godfrey P. Schmidt makes studied efforts in his 
affidavit to call the attention of the Court that, in any event the money was 
used for the benefit'of the plaintiffs and that he has so advised these people 
who originally offered gifts. If the use was unrestricted the question arises 

why was it necessary to keep the donors posted if it were a "loan"? 
It is of no concern to the creditors what disposition is made of the funds. 


Yet in this case, there is an obvious attempt to stress the fact that the 


moneys were used for the benefit of the plaintiffs, without any specification 


of their disbursement, to parties who could not be interested - if this were 
a loan. ee 
* * *¢ &£ *& *€ & * 
538 [Filed June 26, 1958] 
MILK AND ICE CREAM DRIVERS AND DAIRY EMPLOYEES 
In Greater Cincinnati, Northern Kentucky, Hamilton and Vicinity 


Phone CHerry 1-0513 32 West McMicham (sic) 


CINCINNATI 10, OHIO 
* September 21, 1957 


(CA 2361-57) 
EXHIBIT A 


Godfrey Schmidt, Esq. 

12 East 4lst. Street 

New York, New York 

Dear Sir: 

Apparently we have decided not to bring a parallel action as it appears that 


your action is broader than we contemplated or can officially be associated; 


However, as we contemplated something of this sort, our members authorized © 
v 
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funds for that purpose. Our members authorized unlimited funds to main- 
tain our local autonomy and we feel your suit will help this purpose. We 
are, therefore, enclosing a check for $1, 000 to help cover expenses. If 
your prayer is finally answered to the extent that the International pays 
the expenses, we will be glad at that time to accept our money back. In 
the meantime, it may be used to further the activities of the rank and file 
committee, or the law suit at your discretion. 

I would certainly like to see your action succeed as it would tend to 
bring democracy within the 1.B.T. Iam enclosing certain information 
which may be of value to you in pursuing this suit. 

First, I had a call from a rank and file man by the name of Ed Danials, 
1924 Welten Avenue, Denver, Colo. He alleges that he can give, or knows 
how to get information on approximately fifteen to twenty locals where the 
same complaint would exist as it exists in the affidavits signed|/by the New 
York locals. I advised him to get in touch with you, but one of; his purposes 
was to run a rank and filer for President, a situation which may be admir- 
able, but politically impractical, so I have my doubts that he will call you. 

In Toldeo (sic), Ohio, a Local called Local 20, is owned land operated 
by Larry Steinberg, one of Hoffa's prima-facie lieutenants. This Local 
doen't (sic) have meetings at all. They simply have what is called “Unit or 


Craft" meetings, and Stewards Council meetings. It is a good+sized local - 


about seven or eight thousand members. The Local's delegates were picked 


by the Stewards’ Council - completely opposite to the International Consti- 
tution rules. | 

Local 46, LaSalle - there is a group of letters attached which I think 
will be self-explanatory. 


Local 114 - Cincinnati, Ohio. This Local was in trusteeship until 


about May of this year. Their delegate informed me that he was first picked 
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by the Trustee and then later, after they got out of trusteeship, the newly 
elected Executive Board also elected him for delegate. The first meeting 
out of trusteeship was held September 15, 1957, at which time his creden- 
tials were challenged from the floor. He explained that his lawyer Robert 
Knee, of Dayton, Ohio advised him that since the Local did not have a meet- 
ing in June, July or August, that the Executive Board had the power to act 
in the Local's name. This delegate, although he is pro-Hoffa, was instructed 
by his membership to vote against Hoffa. 

Local 661, 103 and 850 Cincinnati - we are highly suspicious of, but 
their meetings are so small we have (sic) unable to even find a member 
who has attended a meeting. 

Local 100 - Cincinnati - By-laws attached. This local has ten dele- 
gates that held an election in accordance with their local By-laws - secret 
ballot election. The Executive Board nominated seventeen different craft 
units and members were nominated to be delegates on a craft basis, but 
elected on an entire union basis. In other words, each member had seven- 


teen votes. The credentials they sent in are those of the eight members 


receiving the highest number of votes, plus the President and Secretary~ 


Treasurer; however the next nine highest, plus thirteen officers and agents 
are also attending the convention. 

If your case gets to trial and I can help you as a witness, I will do so 
if you subpoena me or send me a registered letter. I believe I could give 
testimony of details which would bear upon your general charge that the 
International Union and the top officials have attempted to control the Con- 
vention through Trusteeship, threat of trusteeship, or by installing and 
maintaining dictatorial officers. 


Please inform Kennedy of our actions. 
Very truly yours, 
| /s/ James T. Luken 
JTL/js | James T. Luken, President 
Enclosures : 
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CRAVATH, SWAINE & MOORE 
15 BROAD STREET 


New York N.Y. 
February 21, 1958 


Cunningham Vv. English 
Dear Mr. Schmidt: 


Thanks for your letter of February 11 and copy of the Consent Order 


in the above-mentioned case. I am sure that the success of the arrangement 
will depend entirely upon the monitors and Iam, therefore, glad to learn that 
you are one of them. 
Il am sure that our clients will be surprised and pleased to receive 
their money back. I think that most of the uninformed public is apt to look 
upon the settlement as a victory for Hoffa, but I can well Gade eene how a 
complete victory in the suit by the plaintiffs might have led to an early de- 
feat at a new election. I am inclined to think, as I assume you do, that 
the settlement may be more apt to produce the desired results than a court 
victory for the plaintiffs. 
If you ever have any spare time, I would very much enjoy talking with 


you about your experiences in the case. 


Godfrey P. Schmidt, Esq. 
Messrs. Schmidt & Tetreault 
12 East 4lst Street 
New York 17, N. Y. 


x* * * * * * * *& * 








1 [Filed September 2, 1958] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOHN CUNNINGHAM, et al, 
Plaintiffs, 


v. Civil Action No. 2361-57 


JOHN F. ENGLISH, et al, 
Defendants 


ee @e8@ @e8 @¢8 8 #@ 68 


Washington, D. C., 
Thursday, June 26, 1958 


Motions and Petitions in the above-entitled cause were heard begin- 
ning at 10 o'clock a.m., before the HONORABLE DICKINSON F. LETTS, 
Judge. 

APPEARANCES: 


MAURICE FRIEDMAN and MURRAY LEVINE, ESQs., 
Appearing for the Plaintiffs. 


THOMAS J. DODD, ESQ., GODFREY P. SCHMIDT, ESQ., M. 
JOSEPH BLUMENFELD, ESQ., SHELDON Z. KAPLAN, ESQ., 
ROBERT E. COHN, ESQ., JOHN L. CALVOCORESSI, ESQ., 
BARTLEY C. CRUM, ESQ., MORTIMER F. HAYS, ESQ., 
(HAYS, PODELL, ALGASE, CRUM &FEUER)., appearing for 
Plaintiffs. 
EDWARD BENNETT WILLIAMS, ESQ., PATRICK O'DONOGHUE, 
ESQ., and AGNES NEILL, ESQ., 
Appearing for Defendants. 


* * * * * © * * 
EDWARD BENNETT WILLIAMS 
x * * * * * * © * 

Now, I say, if the Court please, regarding the motion which I have 
filed, this: Under Rule 34 I have asked that they produce their income tax 
returns for 1954, 1955, and 1956. I have not done this to embarrass them 
because I have no desire to see this exhibit. I shall not ask the Court to 


see it. I shall not ask that it be made of record so that it will not be viewed 
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at a future time by anyone. But I feel that it would be a good guidepost 
for this Court, because I do not think that counsel should ask the defendant 
to pay fees at a rate higher than those which they have charged other clients 
over the years. 

And so far as Iam concerned, if the Court please, I say to you now, 
I am perfectly willing at the proper time to disclose the fees paid by the 
defendant in this case to all of counsel, and I am perfectly willing to submit 
to your Honor my own returns to show whether or not our fees were justi- 
fied by our regular rate of charge over the years. I have no Mebitatton in 
doing that. 

And I think that if counsel is going to make this demand, which I say 
is an inordinate demand, they should be willing to show for your Honor's 
view alone, not for the record, not for the view of the defense, these rec- 
ords which would show to your Honor whether the demand in this case is 

out of line with their charges in other matters over the recent years. 


THE COURT: Yes. 


“MR. CRUM: If your Honor please, we appreciate the pain which 


counsel is suffering because of his opposition to our claim for fees here. 
But we will restrict our reply to the motion before your Honor, namely, the 
question of the relevancy of the income tax returns of Mr. Smith and Mr. 
Dodd and Mr. Blumenfeld. 
Counsel in his motion has indicated to your Honor that the fee should 
be predicated in large part upon the value of the time. Actually in this 
case, your Honor, the Court, as we view it, is called upon to make a de- 
termination predicated upon him and multiple factors in which time itself 
is comparatively unimportant. 
What is important here, your Honor, as we will show on the main 


argument, is the nature and the scope of this particular litigation and the 


results accomplished. 
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We do not see, your Honor, how the tax returns of counsel can shed 
any light aa this matter. And, furthermore, as a matter of law; as your 
Honor is undoubtedly aware, the Federal courts have ruled in different 
ways upon the admissibility of income tax returns, even though they should 

be relevant. [And in this district, in the case of Mattox against Wright, 
103 Federal Supplement 400, a comparatively recent case in 1952, this 
Court held, recognizing the divergency of opinion throughout the various 
federal courts, that they were completely inadmissible even though rele- 
vant. Our basic position, your Honor, is that the income tax returns of 
counsel would not be of assistance to your Honor in determining the fees 
here. 


THE COURT: Do other counsel wish to be heard? 


Gentlemen, the motion is granted and Mr. Williams will present an 


order to that effect, 

Now, gentlemen, Mr. Williams in his motion does not ask to have 
these copies made of record. He asks that they be produced only for the 
inspection of the Court. However, the Court feels that unless the request 
comes from counsel for the Plaintiffs who are involved in this motion, that 
it is the duty of the Court that they come in to his hands, to make of record, 
despite the request of Mr. Williams that they be not so recorded. 

MR: CRUM: Since your Honor feels it is your Honor's duty, of 
course we will abide by your Honor's feeling in the matter. 

THE COURT: That is not what I suggested. 

MR. CRUM: Iam sorry, sir. I misunderstood. 

THE COURT: I said that I would, unless the Plaintiffs' counsel asks 
that they be withheld from the record. 

MR. CRUM: Yes, sir. 


THE COURT: But I have not heard them reply to that. 
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.. MR.. BLUMENFELD: I was not aware that you wanted a reply at this 
. time. , | 
I would ask that, so far as Mr. Dodd and myself are concerned, the 
copies of the income tax return be withheld from the record. I think that 
these are not relevant for any purposes except for your Honor's reference. 


THE COURT: Now, you are here to speak for Mr. Dodd? 


MR. BLUMENFELD: Yes, he asked me to speak for him today, 


your Honor. 
THE COURT: Very well. It is your request, and Mr. Dodd's request 
that the copies of income tax returns for the years 1954, 1955 and 1956 
should be inspected by the Court but not made of record in the case? 
MR. BLUMENFELD: That is our request, your Honor. | 
_.MR. CRUM: On behalf of Mr. Schmidt, that is our request. 
THE COURT: Very well. That is Mr. Schmidt's request? 
.MR. SCHMIDT: Yes, sir. 
THE COURT: Very well. 
Now, let the order provide that they be furnished within one week, 
gentlemen. 
MR. CRUM: Yes, sir. 
THE COURT: One week, Mr. Williams. 
MR. WILLIAMS: Yes, sir. 


* * * * * *& *& & K * 


JOHN F. CUNNINGHAM 
* * * © *€ * * * K 


DIRECT. EXAMINATION 
BY MR. LEVINE: 
Q. Mr. Cunningham, are you the plaintiff in this action 


* * *«* *& &€& *&€* * *& KF 
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Q. Now, Mr. Cunningham, did you at any time after Mr... Schmidt 


was appointed monitor in this suit request an accounting of any funds that 


he received, directly or indirectly, on behalf of the Rank and File Commit- 
tee? A. I did. 
* * * * «© *&©& * €& * 

Q. When did you ask Mr. Schmidt for an accounting in this matter? 

A. In February, the early part of February. 
*e es *& & * *& * 

Q. What was the answer of Mr. ‘Schmidt when you asked him.for an 
accounting? A. He said he had borrowed considerable moneys in order 
to keep this case going. 

Q. Did you ‘speak to him about any particular contributors to this 
case? A. Yes. The Cravath, Swaine & Moore Contribution, a law firm 
in New York City. 

Q. Will you please tell the Court in your own words the conversation 
you had with Mr. Schmidt regarding Cravath, Swaine & Moore? A, I 
asked Mr. Schmidt if they had sent in money for our case and he said no, 
that he had borrowed money from a John Moss there, and I had no reason 
to doubt it. I have never doubted Mr. Schmidt. 

x * * *« * © © & *€ 

Q. Did you ever have any conversations with Mr. Schmidt with re- 
gard to Mr. Luken? A. Yes. 

Q. Where was that conversation held, and approximately when? 

A, In February, after the consent order had been entered into. 

Q. What did you tell Mr. Schmidt and what did he say to you? A. I 
asked Mr. Schmidt if Mr. Luken had given any money as a contribution. Mr. 
Schmidt replied "No." He said, “I had a fee from Mr. Luken. “ 


x*e**x *€ &©* © K& * 
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PETER HOGUET 
x* * * * * * * *& * 
DIRECT EXAMINATION 
BY MR. LEVINE: 


Q. Mr. Hoguet, what is your business, please? A. Iam an attor- 


ney and an economist. 
* * * * * * *€ * 


40 Q. Did you at any time ever introduce Mr. and Mrs. John Newing- 
ton to Mr. Godfry Schmidt? 
* *« * * * * * * * 


THE WITNESS: Yes, I did. 
* * * * * * * & * 


Q. Mr. Hoguet, did you have a conversation with Mr. Schmidt re- 


garding Mr. and Mrs. John Newington ? 
* * * * * * *&€ * * 


THE WITNESS: I did. 
* * * * * * * *& * 
42 THE WITNESS: I said that Mr. and Mrs. Newington could help in 
this case and would provide some funds for it. Mr. Schmidt was interested 


in having them do so. 
x* * * * * * *€ *& * 
Q. Did you accompany Mr. Schmidt at any time or were you with 
43 Mr. Schmidt at any time after that conversation in the company of 
Mr. and Mrs. Newington? A. Yes. 
Q. Will you please tell the Court where and about when you were 
together? A. At the home of Mr. and Mrs. Newington in Greenwich, Con- 


necticut, which I visited with Mr. Godfry Schmidt on or about the 10th to 


the 15th of September. 
* *« *« * * * * * * 
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Q. Did you have a conversation with Mr. and Mrs. Newington in the 
presence of Mr. Schmidt? A. Yes. 
Q. Give us the approximate date of that conversation? A. Yes, 
the approximate date was the 10th of September. 
Q. And at that occasion was there discussed the question of contribu- 
tions to the Rank and File Committee? 
*x* * * * *€ * *€ * * 
THE WITNESS: Yes. 
x** *«* * © * © *& * 
Q. In your own words and to the-best of your recollection, Mr. 
Hoguet, tell us what was said that night by Mr. Schmidt, yourself, and 
the Newingtons. 
** * * *& *& * * * 
THE WITNESS: He asked Mr. ‘and Mrs. Newington for their help in 
this case. 
Mr. Newington agreed to provide some financial support. 


* «+ * *©* © * *€ *& * 


Q. At the time of that conversation was there anything said by Mr. 


or Mrs. Newington about making a gift to Mr. Schmidt personally? 


A. - Not that I recall. 

Q. Was there anything said about, by the Newingtons, to Mr. Schmidt 
personally, in your presence, about giving him a personal loan? A. No. 

Q. Did you ever have any further conversations with the Newingtons 
in the presence of Mr. Schmidt after that first occasion? A. No, Ido 
not believe so. 

* * * * * *& & * * 
Q. Please tell the conversation after the receipt of the first check 


by Mr. Schmidt. A. Mr. Schmidt advised me that the Newingtons had 





sent him a check. 
* * * * * *€ &* *& * 

THE WITNESS: He advised me that it was a thousand dollars that 
had been sent. 

BY MR. LEVINE: 

Q. Was there anything else said in that conversation ? 
Schmidt said he would use this money for the case. 

* * * * * * * *& * 

Q. In the subsequent conversations with Mr. Schmidt was there any 
discussion at all about moneys received from Mr. and Mrs. Newington? 
A. Yes. 

Q. Further moneys received? A. Yes, there was. 

Q. Will you please tell the Court to the best of your recollection any 
conversations that you had with Mr. Schmidt regarding funds received from 
Newingtons. 

* * * * * * * * * 

THE WITNESS: Mr. Schmidt told me that he had received this money 
from the Newingtons, this $3,000. I asked him if he would pay the premi- 


ums. 


* * * * * *€* &€ * * 
THE WITNESS: Well, the premiums are part of the bond in the case. 
Mr. Schmidt told me that he was in a hurry and he would have to go down- 
stairs and meet his wife. I went with him into their car outside their of- 


fice, and Mr. Schmidt then told me that his daughter was very sick but he 


would, in a short while, be able to get some money other than the Newington 


money. 
I said, "I understood that the Newingtons sent this money for payment 


of the premiums, “ and he said, "Well, I know I will get some more money 
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within a few days and don't worry about this; we will get the premiums 
paid. ‘ 
That was one occasion, and the time of that was on or about the mid- 


dle of November. 
xex*s*x**x** * 


Q. Mr. Hoguet, in any of these conferences or conversations which 


you had with Mr. Schmidt in regard to the premiums and the moneys 


received from the Newington's, did Mr. Schmidt at any time claim that 
the moneys sent by the Newingtons were aloanto him? A. Yes, he did. 
* * * * € *€ * *& # 
A, No, I would like to say that he said that he would pay these funds 
back, that he would get them back from the Court eventually. 
xx ** * &©& & *& 
JOSEPH Lo BRUTTO 
*x* * *«£ * * * * & * 
DIRECT EXAMINATION 

BY MR. LEVINE: 

Q. Mr. Lo Brutto, what is your occasion? A, Iam an attorney. 

Q. And do you share offices with Mr, Godfrey Schmidt? A. Ido. 

x* * * * * & *&© & * 

Q. Mr. Lo Brutto, do you remember depositing a check in the ac- 
count of Mr. Schmidt in the amount of $5, 000, which was sent to the office 
from a Tom McElvit? 

x * * *«* * * * & * 

THE WITNESS: Ido not know who sent it to the office, if that is what 
you mean. Someone delivered a check. There was a man delivered a 
check that was from McElvit, yes. 


x** * * © & © *& & 
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A. Ithink.it was prior to the singing (sic). In fact, I am/sure it was 
prior to the signing. 
* * * * * *€ &* *& * 
THE COURT: Iam sure counsel are aware that this matter is cov- 
ered by the consent decree which provides that the monitors are at all times 
subject to removal by the Court in the exercise of its discretion. 
So, these motions are brought here to persuade the Court that the 
Court should exercise its discretion to discharge Mr. Schmidt as the Moni- 


tor. 


The evidence has failed. The Court is not inclined to exercise its 
discretion as the petition has asked. 
* * * * * &* & & * le 
THE COURT: So that Mr. Cunningham's petition for the removal of 
Mr. Schmidt.as Monitor is denied, and I will ask Mr. Schmidt to submit 


a formal order to that effect. 
MR. LEVINE: Do I understand your Honor, that your decision in 
your discretion has been made, not only on the testimony adduced here at 


the hearing, but on the exhibits and affidavits contained in the Cunningham 


Petition and Reply Affidavit? 
THE COURT: I have read them all, considered them all,| yes. 


MR, LEVINE: Thank you. 
x ** * * * * © * 


154 [Filed September 2, 1958] Friday, June 27, 1958 
eee *& *& * ee EH 


GODFREY P. SCHMIDT 
*** * * * * & & 


DIRECT. EXAMINATION 


BY MR, WILLIAMS: 
** *«* * © © * *& * 
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188 Q. Now, yesterday it was brought out that there was an item of $1, 000 
which came from one James Luken, of Cincinnati? A. Yes. 
Q. Now, in the affidavit which was filed by you in response to Mr. 
Cunningham's motion--and I refer to the affidavit dated May 12, 1958-- 
x *«* « * * © *€ & * 


Q. Now, at page 3 of that affidavit, paragraph B, Mr. Schmidt, you 


“The thousand dollars which was originally sent as a gift 
to me but was later converted into a fee was paid to me by Mr. 
Luken. ” 
Now is that a thousand dollars, Mr. Schmidt, which was received on 
September 21, 1957? A. Idon't remember the exact date, but I would 
say that is about the time that I received it. ee 


Q. Now, at the time that Mr. Daken sent you that ¢housand dollars-- 


and I am going to give you this letter if you don't have one-~-I want té ask 


if he said this about it: “We are therefore enclosing a check for one thou- 


sant dollars to help cover expenses. If your prayer is finally answered to 
the extent that the International pays the expenses, we will be glad at that 
time to accept. our money back, 

"In the meantime, it may be used to further the activities of the Rank 
and File Commitee for the losses, at your discretion. . 

Is that what he said? A. That is what he said. 

Q. Did you regard that as a personal gift to you, Mr. Schmidt? 
A. Yes, at that time, when he sent that, when he said it was at my dis- 
cretion, and coupled with the statements that he made to me when he inter- 
viewed me at first, I did. 

Then afterwards he consulted me about a litigation that he wanted to 


get into, and I told him that I wasn't going to give him any free advice, that 
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I was under great pressure at the time and that I would have to charge him 
a fee, and he asked me how much I would charge him and I told him a thou- 
sand dollars. Then he said that he wanted me to consider that thousand dol- 
lars that he had given at my discretion, to me for the litigation,| as the fee. 

Q. Well, I want to ask you just a couple of more questions to clear 
that up. A. Sure. 

Q. In other words, when he told you that the money should be used 
to further the activities of the Rank and File Committee for the lawsuit, at 
your discretion, you construed that to be a gift personal to you? A. Not 
that letter alone. I construed that letter in the light of the conversation I 

had with him. He said that he did not want to make any contribution 
directly to the Rank and File at that time, because he said he did not want 
his name to be associated with the Rank and File, he wanted to give me a 
thousand dollars to help me in the work because he knew I was doing a good 
job. 

Q. Well, in other words, this money did not go to the Rank and File? 
A. No, it did not, and it was never intended by Mr. Luken that it should. 

Q. Well, now, does the letter refresh your recollection, Mr. Schmidt, 


and I ask you for information, that Mr. Luken had consulted you about the 


proposed litigation which he wanted to get into prior to sending you the thou- 


sand dollars? A. That is right, he did before, and after, and I had told 
him on the very first time that he consulted me that I wasn't going to give 
him any advice free on that, and I took the thousand dollars first as if it 
were a gift to me for the conduct of my office while I was doing the litigation. 
But then afterwards he changed it. 
xs *x**x *€¢ * © & * 
194 Q. Now, when was it, Mr. Schmidt, that this contribution was con- 


verted into afee? <A. It was shortly after this, the only conversation that 
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I remember having with Mr. Luken prior to the receipt of this was by tele- 
phone. He called me after the complaint had been filed and after there was 
newspaper publicity regarding the filing of the complaint, and told me he 
195 was in great sympathy with the thing and he wanted to know Sates 
he could help me rather than the Rank and File because he said that he did 
not think it was politic for him to have his name connected in any way with 
the Rank and File, and I told him yes, if he wanted to, he could send some 
money to me directly, and if he did, I would regard it as a loan to me and 


I would eventually pay it back. 


But I did not know then what he told me afterwards when he came to 


my office, that he contemplated a different kind of action and wanted me to 
be counsel in that. | I saw him personally about that thing about three or 
four times after, or two or three times, I have forgotten the exact number, 
in my office. 

Q. Well, now, was it a loan, as you just testified, or was it a gift? 
A. He offered it as a gift. 

Q. Isee. A. And I said, “I don't accept gifts in these matters. 

I feel I am going to win the action, and when I do I will be glad to pay it 
back. " 

But afterwards, when he gave me an idea through this personal con- 
tact with me, with the nature of the legal advice that he sought, something 
that he had only briefly adverted to by telephone--I think it was simply 

196 words to the effect that he wanted to consult me about a certain mat- 
ter--when I saw the nature of the thing that he sought advice about, I said, 
“Look, I would love to help you, although I don't know how, simply because 
I know you are in sympathy with our cause. But I can't afford to take time 
out and do research on anything like this unless I get a fee. " 


It was then that he converted it into a fee. 
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Q. Yes, sir. So that you did take time out during this trial to do 

research on his matter and charged him a fee? A. Yes. 

Q. Was there correspondence between you and him correcting his 
instructions in his letter in September 21, 1957, that this should be re- 
garded as a rank and file contribution or as an amount to be used in the 


lawsuit at your discretion? A. No, there was no correspondence. As 


a matter of fact, although I saw this letter briefly shortly after jit came 


into my office, I think when it came into my office I wasn't there, I missed 


it after that time. 
* *« * *« * * *&* * & 


Q. Now, with respect to the item about which there was testimony 
yesterday, the item of five thousand dollars from Mr. Thomas mom 
what relationship does Mr. McEvily have with the Dairymens league? A. 


None. 


* *« * * * * *& * * 


Q. In your affidavit of May 28, 1958, you say, do you not, that this 
contribution was received two weeks after the Consent Order was signed 
and, therefore, had nothing to do with the case? A. Well, that was not 
the only reason why it had nothing to do with the case. My best recollection 
is that it was received two weeks after. But it had nothing to do with the 
case, no matter when it was received, because it was a personal loan from 
my friend Tom McEvily to me. 

Q. This came in the form of a certified check, did it not? A. I 
wasn't in the office when it came. I don't remember what form it took, 

Q. Does it refresh your recollection that this came before the Consent 

198 Order, it was deposited January 13, 1958, in the Hanover Bank? A, 


My best recollection still would be that it came after the Consent Order. 





Now I might be wrong on the time. 
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Q. Was your recollection refreshed yesterday by Mr. LoBrutto who 
says he recalled receiving that two weeks before the Consent Order was 
signed? A. No, it was not. I didn't have a chance to check. I asked Tom 
McEvily when he sent it and he told me it was two weeks after the Consent 
Order or about the middle of February, and as a matter of fact, he put that 
in his affidavit. Because I did not have the check. I never saw the check 
myself. I assumed that Tom McEvily would know better than I. 

**e*** * & & K 

Q. Now, with respect to the five thousand dollars which was received 
from Cravath, Swain & Moore, who was it who made that contribution, Mr. 
Morse? A. John Morse was the man who negotiated it with a client of 
Cravath Swain & Moore. But I did not know John Morse at that time but he 
was well known to two friends of mine who did actually, on my behalf, ask 
for the loan. 

Q. Was that not a contribution from the Bethlehem Steel Company? 
A. Idon't know. He said that it was one of his clients but I don't know 
the name of the client and he never told me the name to this day. 

Q. At the time it was made was it not a contribution for the prosecu- 
tion of this case? A. No. It was a loan to me from the very first time. | 
When I first spoke to him and when I first spoke to Dick Dowling, who was 


the prime instigator in arranging it, it was clearly understood by them that 


it was to be a loan, as they themselves would testify if they came here. 


* * *£ * * *€*& & *& * 

Q. Now at the time that he wrote to you in February, he said, “I am 
sure that our clients will be surprised and pleased to receive their money 
back. " 

Was that because you had told him that you would get the money back 


for him from this case? A. No, at the time that he gave it to me or lent 
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it to me he said, he had a large question in his own mind that he would 
win the case, because it was such an unusual case, or that even if we did 

200 win it that we would be allowed expenses of this kind, because that 
was rather unprecedented in his experience; and he said that his client 
would never dun me for it or anything like that, and I think that is what 
he referred to. But I don't know. 

Q. Was it understood that this personal loan would not be repaid 
by you unless you wanted to? A. Oh, no, no, no. I told him that I would 
pay it whether I won or lost the case. 
Q. Did you make a note for this loan? A. No, I did not. 
Q. Did you make a note for the McEvily loan? A. No, I did not. 
Q. Was there any interest on that? A. Tom McEvily refused to 
take interest, and I have told these people I would pay interest. 
Q. Youtold Mr. Morse that you would pay interest? A, Mr. 
Morse, that is correct. 
Q. When he said he was surprised and pleased to learn his clients 
would receive their money back, on February 21, 1958, was that after you 
had apprised him of Paragraph 14 of the Consent Order? A. Oh, lam 
sure--what was the date ? 
Q. February 21, 1958. A. I sent him a copy of the Consent Order 
just prior to that time. In fact, I think that letter was in answer to a letter 


that I had previously sent enclosing the Consent Order. 


Q. Isee. Well, this letter, in other words, came after you had 


sent him a copy of the Consent Order? A. Right. 
Q. But it was your personal intent to repay Cravath, Swain & Moore, 

yourself, win, lose or draw the case ? A. No doubt about it.; He knew that, 

too. So did Dick Dowling, and so did Dick Dowling's associate, Dick Gil- 


lespie, I think it was. 
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Q. Well, so that his registry of surprise had no relationship to re- 


payment of the loan? A. Iam sure that I cannot speak authoritatively for 


him and his registry of surprise. But I think that if you are asking my 


speculation about it, he was surprised that I had won the case. 
Q. Did you tell him you had won the case? A. Yes, indeed, I did. 
Q. Now, when did you get to meet, Mr. Schmidt, J ohn and Barbara 
202 Newington? A. About a year before the commencement of this 
action. 

Q. Which was when? A. The commencement of the action was 
September 19, 1957, approximately a year before that--the previous sum- 
mer. 

Q. They made personal loans to you in the amount of five thousand 
dollars? A. That is right. 

Q. During the life of the litigation? A. That is right. 

Q. Was some of that money earmarked for use in this case? A. No, 
none of it was. 


Q. None of it was earmarked. A. No, they were personal loans to 


Q. And they came in varying amounts, didthey? A. I think it was 
in three instalments. It might have been intwo. I don't remember the exact 
details. 

Q. Was a note given to them for these loans? A. No, they refused 
a note and they also refused the interest. 

Q. Now, was either the McEvily amount or the Luken amount of the 

203 Cravath, Swain & Moore check, or the Newington check, forced through 

the Rank and File fund? A. No, it was not. 

Q. Were the treasurers of that fund apprised of this money? A. No. 


Q. Was that used in the conduct of this litigation? A. None of the 
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McEvily money was used in the. conduct of the litigation. But I'would say 
the bulk if not all of the other checks were used in the conduct of this litiga- 
tion. 

Q. Now, were any other contributions made to you personally over 
and above these amounts that we have been discussing for the conduct of 
the litigation? A. No. 

MR. CRUM: I would have to object to counsel's phrasing of that 
question. The evidence here thus far shows that what Mr. Schmidt received 
was in the form of loans, not “contributions. " | 

When counsel says “other contributions" he is in error. 

MR. WILLIAMS: I will adopt your amendment, Mr. Crum, and say 
this: Were any other amounts of money received by you during the life of 
this litigation for the conduct of this litigation? 

204 THE WITNESS: No. 

BY MR. WILLIAMS: 

Q. None? A. None. 

Q. Other than the four items which we have enumerated? A. Well, 
now, the four items that you have just enumerated were not giyen to me ex~ 
cept one as a fee, and three as personal loans tome. You understand that? 

Q. lunderstand, Mr. Schmidt. A. Okay. | 

MR. CRUM: Is that all? 

MR. WILLIAMS: That is all. 


MR. CRUM: Mr. Schmidt, to refresh your recollection, I direct your 


attention to a document attached to your affidavit, the affidavit of Mr. Mc- 


Elvily. 
THE WITNESS: McEvily. Yes. 
MR. CRUM: In which he says that about the middle of February God- 


frey P. Schmidt asked me whether I could arrange a personal loan. 
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THE WITNESS: That is exactly what he told me when I asked him 
when it was that he sent it. 
MR. CRUM: When was the consent order signed? 
THE WITNESS: 31st of January of 1958. 
MR. CRUM: That is all. 


** *¢ *€ * & * * * 


288 [Filed September 2, 1958] Monday, June 30, 1958 
see eee eK 

316 MR. WILLIAMS: Your Honor, I said the other day when we touched 
on this matter briefly, at least in the discussion of another motion, that 
nothing I had to say on this was in deprecation or disparagement of counsel 
or their abilities--counsel on the other side. Because, as your Honor 
know, I highly regard them arid have high admiration for them and affection, 
too. 

I was quoted by Mr. Crum here this morning with respect to some- 
thing I said on January 23 when I said to your Honor that I was proud to 
have been a part in this case, that I felt it was conducted at a high level 
without bickering and acrimony and that a final result was obtained. I am 
happy to say to your Honor that I reaffirm everything I said on January 23, 
about counsel and about the result obtained and about the high level of the 


services rendered. 


However, your Honor, I feel--and LT have said this before, I have said 


it to counsel privately, face to face, and I have said it in open court and 
candor requires that I say it again with respect to your Honor's considera- 
tion of this motion--that I honestly believe that the demand of $350, 000 in 
this case by coungel is unconscionable. 
I know that is a strong word but I have strong feelings and it takes 
strong words to indicate strong feelings on this matter. I feel that it is out 


of line and unreasonable. 
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I pointed out to your Honor the other day that this case began on 
September 19 and ended on January 31 with the formal signing of the order 
and that if we credited counsel with six months of time from September 1 
to January 31, full-time, eight hours a day on all working hours on which 
318 each of them labored, that the demand of $350, 000 would break down 
to $150 an hour which I say is too high for a professional man to bill, re- 
gardless of who his client may be. It would come to $1200 per,man a piece, 
or $3600 a day. 
On the other hand, if the Court please, if we engaged the|services of 
counsel at $250 a day--and Lord knows I do not want these men to be treated 
in a miserly fashion; I think they should be paid and I think they should be 
paid well for their services--but just pointing out to your Honor that, if they 
receive $250 a day apiece--which would be $750 that this defendant was 
forced to pay through the life of the lawsuit beginning on Septernber 1 and 
ending on January 31, giving Mr. Schmidt and Mr. Dodd credit for the full 
six months for five months--September, October, November, December 
and January--it would be 125 days. 125 days at $250 a day, if the Court 
please, would be $62, 500. 
Mr. Brumenfeld (sic), at two months, came into the case in December 
and stayed through to the end, would have $12,500. This would be $75, 000. 
But, your Honor, looking at it more liberally, giving each of the three 
counsel for five months, each of the three, assuming that they had other 
help and that they had high overhead as we all have these days} $250 a day 
for the life of the lawsuit, each man from September | to January 31, you 


319 have a fee, as I compute it, of-$91, 250. 
x *x« * * * * © *& * 


320 MR. WILLIAMS: The total fees paid by the defendant International 


for the whole case paid to the law offices of Martin O'Donoghue for the 
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services of Mr. O'Donoghue, Mr. Patrick O'Donoghue who sat with me 
throughout the life of the trial and Mr. Thomas X. Dunn who participated 
in this case, to my office for my services, for Agnes Neill, Shavitz, Vin- 
cent Fuller and finally for Mr. Bergen who has finally come into this thing 


with me, and to one other lawyer who billed for his services in. connection 


with this case, Mr. John Willey, who took some depositions in New York 


and in Washington preparatory to the case, the total fees and expenses of 
all counsel were $99,218.05. This was the sum total of cost to the defend- 
ant, International Union, for the defense of this case, fees and expenses. 
*x* *x« * * © * *€ '* x 
321 So I say to your Honor in conclusion the services rendered by plain- 

tiffs' counsel were of the highest caliber. I know they worked hard and 
long. They worked at a high level. And I hope that your Honor rewards 
them fairly and I do not ask your Honor to be miserly with them. I think 
they should be rewarded liberally. 

But I do think, your Honor, that the fees pid (sic) paid by the de- 
fendants to defendant counsel should certainly serve as a guidepost here. 
I do think, your Honor, that $750 a day from September 1 through January, 
among three lawyers, is a very liberal award in a case of this character. 

322 That is all J] have to say on the matter, your Honor, and I leave it 

to your Honor's own good judgment and discretion and fairness to award 
what is just. 

THE COURT: Thank you, Mr. Williams. 

Gentlemen, there are two or three things that remain to be done. It 
was provided that counsel for plaintiffs would submit for the Court's in- 
spection income tax returns. I have not seen them up to this time. 


MR. CRUM: Sir, in relation to Mr. Schmidt's returns, they will be 


before your Honor tomorrow. 
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THE COURT: That will be quite agreeable. 

MR. CRUM: Thank you. 

MR. DODD: Iam sorry, your Honor. I have not even opened this 
up yet, myself. I got them from the accountant. 

THE COURT: Very well. 

MR. DODD: I have them for the years 1954, 1955 and 19/56. 

I would like to say with respect to my returns that these were years 
when I was serving in Congress. I do not know, but I think--I hope it is 
proper to say that in those years I was not able to do as much work in my 
law office as I had done on previous years and occasions. 

THE COURT: I have personal experience. 

MR. BLUMENFELD: These are mine, your Honor, for 1954, 1955 
and 1956, my office copies. 

Will they be returned, your Honor? 

THE COURT: Yes, they will be. | 

MR. WILLIAMS: Your Honor, I see Mr. Becker sitting here in 
Court, and we had advised Mr. Becker that we should like to submit the 
order regarding Mr. LoBrutto who is his client. We had served a copy on 
him but it is objected to, I understand. | 

MR. BLUMENFELD: Are we finished with this other? 

THE COURT: No, we had not quite. 

Now I have Mr. Dodd's income tax return for 1954, 1955 and. 1956. 


Likewise I have the income tax return of Mr. Blumenfeld for the same 


years, 1954, 1955 and 1956. Iam informed by Mr. Crum that on tomorrow 
I will have the income tax for those years of Mr. Schmidt. 
MR. CRUM: Yes, sir. 
THE COURT: Now the record will show that according to the request 


made by Mr. Williams, and as reflected by the order of this Court, these 
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returns are for the inspection of the Court only. 
I wish to give counsel assurance that they will not be seen by any 
other person and will be returned to counsel when the Court has finished 
324 its use of them. 


* * * * * * *&€ * * 


547 [Filed June 30, 1958] 
ORDER DISMISSING PETITION OF JOHN CUNNINGHAM 
Upon the petition of John Cunningham signed and verified on April 
25th, 1958 and thereafter duly filed herein; the answering affidavit of 
Godfrey P. Schmidt duly sworn to on the 12th day of May 1958; the joint 
affidavit of Thomas Manning, Frank Kennedy, Andrew Boggia, George 
Becker, Joseph Molloy, John McManus, Harold Will, Steve Milone, 
John McGlynn, Edward McFarland, John Olsen and Hobert Gale duly — 
sworn to on the 10th day of May 1958; the affidavit of John C. Newington 
duly sworn to on the 12th day of May 1958; the affidavit of James Luken 
duly sworn to on the 9th day of May 1958; the affidavit of Thomas McEvily 
duly sworn to on the 6th day of May 1958; the affidavit of John Morse duly 
sworn on the sixth day of May 1958; the affidavit of Ruth Ford duly sworn 
to on the 12th day of May 1958; the further affidavit of Godfrey P. Schmidt 
duly sworn to on the 12th day of May 1958; the further affidavit of John 
Cunningham sworn to on the day of June 1958; and upon the hearing had 
herein on the 26th day of June 1958 at which this court heard (in support of © 
the said petition of John Cunningham) the testimony of John Cunningham, 
548 Peter Hoguet and Joseph LoBrutto; and upon all of the proceedings 


had herein, it is hereby 


ORDERED that the said Petition of John Cunningham by which the 
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latter appealed to the discretion of this Court for a decree ousting God- 


frey P. Schmidt, Esq., from the Board of Monitors (heretofore created 


and authorized by the Consent Order duly made and entered on the 31st 


_ day of January 1958) be and the same is in all respects denied and dis- 


missed. Ordered this 30 day of June 1958. 


/s/ ¥. Dickinson Letts | 


549 [Filed July 7, 1958] 
MEMORANDUM 
Upon the record as authorized by the consent decree and in view of 
the stipulation signed by the claimants, Godfrey P. Schmidt, Thomas J. 
Dodd and M. Joseph Blumenfeld, filed herein on June 11, 1958 the court 
makes one award as just and reasonable compensation for the professional 
services rendered by such claimants in the sum of two hundred and ten 
thousand dollars ( $210, 000. ). | 
Let an appropriate form be presented for the court's final order. 
(sf F. Dickinson Letts 
- Dickinson tts | 


Judge 


550 [Filed July 16, 1958] 
ORDER | 
Upon the Consent Order in this action, dated January 31, 1958, and 
upon the respective applications of Godfrey P. Schmidt, Esquire, Thomas 
J. Dodd, Esquire, and M. Joseph Blumenfeld, Esquire, for allowance of 
compensation for services as counsel for plaintiffs in the prosecution of 


this action and on the stipulation of said applicants, Godfrey P. Schmidt, 


Thomas J. Dodd and M. Joseph Blumenfeld, filed herein, June 11, 1958, 
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and the Court having held a hearing on said applications and being fully 


advised, it is hereby ORDERED 


That a counsel fee in the sum of Two Hundred Ten Thousand Dollars 


($210, 000) be paid to said applicants by the Defendant, International Broth- 
erhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America, 
as just and reasonable compensation for the professional services render- 
ed by said applicants; 

And it is further ordered that said Defendant, International Brother- 
hood of Teamsters, Chauffeurs, Warehousement and Helpers of America, 
make such payment as follows: 

(1) One Hundred Five Thousand Dollars ($105, 000) to the order of 
Godfrey P. Schmidt, Esquire, and 

551 (2) One Hundred Five Thousand Dollars ($105, 000) to the order of 
Thomas J. Dodd, Esquire, and M. Joseph Blumenfeld, Esquire. 


/s/ F. Dickinson Letts 
United States District Court Judge 


Dated July 16, 1958 
SEEN: 


/s/ Edward Bennett Williams 
ounsel for Defendant 


/s/ Bartley C. Crum 
Counsel for Aopen 


Godfrey P. Schmidt 


553 [Filed August 14, 1958] 
NOTICE OF APPEAL 
Notice is hereby given this 14th day of August, 1958, that Defendant, 
International Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America hereby appeals to the United States Court of Appeals 


for the District of Columbia from the judgment of this Court entered on 
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the 16th day of July, 1958 in favor of Thomas J. Dodd, Esquire, M. Joseph 


Blumenfeld, Esquire, and Godfrey P. Schmidt, Esquire, Counsel for Plain- 


tiffs against said Defendants, awarding counsel fees, pursuant to Paragraph 


14 of Consent Order, filed January 31, 1958, in the amount of $210, 000. 00. 
/s/ Edward Bennett Williams 
ttorney for 


Defendants 








